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PURPOSE 
 
In accordance with a settlement agreement between the plaintiffs and the state, defendant 
in Civil Action No. 3:00-0058; Ohio River Valley Environmental Coalition, Inc., et al. v. 
Stephanie R. Timmermeyer, Secretary for the West Virginia Department of 
Environmental Protection (DEP), et al. and Green Valley Coal Company et al., Intervenor 
– Defendants;  a quality review panel  (Appendix A) was created. This panel was created 
to review the cumulative hydrologic impact assessments (CHIAs) that the DEP performs 
and the hydrologic monitoring plans that the agency approves in 12 selected surface mine 
permits issued after May 5, 2004.  This panel is referred to as the CHIA QA\QC Panel. 
 
 
 

PANEL MEMBERS 
 
The panel was made up of the following members: 
 
 Chuck Norris, representing the plaintiff 
 Jason Bostic, representing the WV Coal Association 
 Jack Felbinger, representing the U.S. Office of Surface Mining (OSM) 
 George Jenkins and Nick Schaer, representing DEP 
 Yvonne Anderson and Mark Holstine, P.E., as panel coordinators 

 
 
 

PROCEDURE 
 
The procedures that the CHIA QA\QC Panel followed are summarized from the 
settlement agreement below: 
 
 Review 12 permits serially, one per month. 
 The panel must be comprised of four primary members representing DEP, 

plaintiff, WV Coal Association, and OSM. 
 Formulate written opinions, including majority and dissenting opinions, regarding 

CHIA compliance. 
 The Panel will take on an advisory role for the utilization of trend station data and 

Environmental Quality Information System data (EQUIS), as well as Watershed 
Characterization Modeling System (WCMS). 

 Each panel member should make recommendations on how to improve the DEP’s 
performance of CHIAs and its evaluation of hydrologic monitoring plans. 

 The Panel will operate one year after the initial meeting. 
 
 
 



PANEL TIMELINE 
 
A preliminary phone meeting was conducted on November 9, 2004, to discuss panel 
procedure and protocol and establish the first formal meeting date.  The first formal 
review meeting occurred on January 18, 2005, and these meetings continued once a 
month and ended with the last formal permit review meeting on December 19, 2005.  
One permit was reviewed per meeting.  The permits reviewed were as follows: 
 
1. Kepler Processing Company      O-4006-03 
  
2. Fola Coal Company - Peach Orchard Surface Mine No. 5  S-2013-98 
 
3.  Alex Energy - Right Fork Surface Mine,    S-3007-02 
 
4. Hampden Coal Company - Lower Cedar Grove Mine No. 2  U-5008-04 
 
5. Hobet Mining, Inc. - Westridge South #1    S-5004-04 
 
6. Delbarton Mining Company - Ruby Energy Deep Mine Complex U-5018-01 
 
7. Oxford Mining Co.       S-2003-04 
 
8. Nesco, Inc. - Lane Ridge Run Surface Mine    S-2006-04 
 
9. Patriot Mining Inc. - New Hill East Surface Mine   S-2010-04 
 
10. Bryant Mining, Inc. - MT5 Surface Mine    S-3010-03 
 
11. Marfork Coal Company, Inc. - Horse Creek Eagle Deep Mine U-3001-04 
 
12. Catenary Coal, Inc. - Stockton Deep Mine No. 1   U-3015-03 
 
After compiling the information from each of the review meetings, the panel made a 
presentation to the Director of the Division of Mining and Reclamation on April 5, 2006 
(Appendix B).  Each panel member’s individual comments were finalized and submitted 
for inclusion in the final document by mid-October 2006. 
 
 
 
 
 
 
 
 
 
 



DEP’S CHIA GUIDANCE DOCUMENT 
 
On May 5, 2004, DEP drafted a guidance document to provide the building blocks for 
enhancing the overall CHIA process.  This document outlined 11 sections that a CHIA 
should contain.  These sections are: 
 

1. Location/Introduction 
2. Geology 
3. Hydrologic Concerns 
4. Baseline Water Conditions 
5. Material Damage Limits 
6. Material Damage Potential of the Operation 
7. Cumulative Impacts in the Cumulative Impact Area (CIA) 
8. Evaluation of the Hydrologic Reclamation Plan 
9. Material Damage Finding 
10. Bibliography 
11. CHIA Map 

 
To simplify the review process, the CHIA QA\QC Panel agreed to base its reviews on 
this outline so that each individual’s comments would be outlined in the same format.  
This outline was used for the basic format for all of the panel’s discussions and findings 
at each meeting and subsequent report to the director. 
 
 
 

PANEL’S GENERAL RECOMMENDATIONS FOR CHIAS 
 
The panel made detailed recommendations regarding CHIAs it reviewed for each permit.  
These comments were compiled and tracked.  The final list of all comments was analyzed 
to determine what areas were consistently deficient and needed attention.  These 
comments were made based on the above listed sections, but also lead to general 
recommendations above and beyond the specific sections.  The general recommendations 
are as follows: 
 Update the DEP’s CHIA Guidance Document 
 CHIA writers should follow the guidance document (current version) 
 DEP should implement detailed training sessions for CHIA writers and others 
 DEP should implement industry training on Probable Hydrologic 

Consequence\Hydrologic Reclamation Plan (PHC\HRP) 
 All data should be submitted to DEP electronically 
 DEP should consider re-instituting a CHIA Panel to follow up on 

recommendations 
 
 
 
 



PANEL RECOMMENDATIONS REGARDING TREND 
STATION DATA, EQUIS DATA, AND WCMS 
 
The settlement agreement also required the panel to take on an advisory role regarding 
the utilization of trend station data, EQUIS data, and WCMS.  The following are the 
panel’s recommendation regarding these areas: 
 
 DEP should have a working dataset that integrates all of this electronic data into 

one GIS interface 
 DEP should train employees, industry, and the general public on use of this 

interface 
 DEP should consider simplifying the electronic data submission form to 

encourage electronic data submission by operators 
 OSM should consider incorporating WCMS into the TIPS program 

 
 
 

PANEL RECOMMENDATIONS SPECIFIC TO THE CHIA 
GUIDELINE SECTIONS 
 
The panel reviewed each permit and made comments based on the sections outlined in 
DEP’s CHIA Guidance Document dated May 5, 2004.  The following is the summary of 
these recommendations divided into the recommended guidance document sections. 
 
 
Location\Introduction Recommendations 
 
 A separate and well defined and justified surface water and ground water 

Cumulative Impact Area (CIA) should be included in each CHIA as defined by 
the CHIA Guideline 

 The verbal definition of the CIA and the CIA boundary shown on the CHIA map 
or CIA map should agree 

 
 
Geology Recommendations 
 
 Address all site specific sections of geology and hydrology in the DMM-4 form 

within both the Probable Hydrologic Consequence (PHC) and CHIA 
 Specific attention should be given to materials handling and hydrologic 

reclamation 
 
 
 



 
Hydrologic Concerns Recommendations 
 
 Ground water – properly identify all site specific groundwater aquifers and their 

uses 
 Surface water – define site specific quantity and quality variations and uses 
 Discuss inter-basin transfer of ground and surface waters and any interactions 

between surface and ground water systems 
 Work toward determining methods of calibration for Surface Water Runoff 

Analysis (SWROA) field conditions 
 
 
Baseline Water Conditions Recommendations 
 
 Six months of data may not always be enough to determine seasonal variations in 

quality and quantity of surface and ground water 
 Discuss site specific variations in all water quality and quantity data including 

benthics and heavy metals 
 Data used needs to be specific to the CIA being reviewed 

 
 
Material Damage Limits Recommendations 
 
A consensus was not reached on material damage limits and recommendations to 
improve the CHIAs.  Each panel member will submit their final recommendations on this 
issue in their individual written opinions. 
 
 
Material Damage Potential Recommendations 
 
 Discuss material damage potential with respect to ground water and surface water 

quality and quantity 
 A synopsis of the Buffer Zone Analysis and reference to the SWROA calculations 

should be included with respect to material damage potential 
 
 
Cumulative Impacts in the CIA Recommendations 
 

 This section of the guidance document should be clarified so the CHIA writer 
knows what should be included in this section 

 Define and justify a surface water and ground water CIA and show this area on a 
map 

 
 
 



Evaluation of the Hydrologic Reclamation Plan (HRP) Recommendations 
 

 This area should be discussed under the material damage potential section of the 
guidance document 

 Revise the guidance document to encourage the CHIA writer to evaluate the HRP 
instead of simply summarizing it 

 
 
Material Damage Finding Recommendations 
 
 A material damage finding needs to be clearly stated 
 A material damage finding needs to be defined and justified 

 
 
CHIA Map Recommendations 
 
 Show all adjacent permits within the CIA 
 Follow the guidance document 

 
 
Monitoring Recommendations 
 
 Any referenced water data or sample sites should be located on a map and 

identified 
 Rationale for monitoring plans needs to be included 
 Monitoring plans need to include more detail defining the process 

 
 

INDIVIDUAL COMMENTS 
 
The settlement agreement required that each individual panel member write 
recommendations as to their interpretations on how to improve the CHIA process.  These 
comments are included, unedited, in the following: 
 
Appendix C: Plaintiff’s representative 
Appendix D: WV Coal Association’s representative 
Appendix E: U.S. Office of Surface Mining’s representative 
Appendix F: DEP’s representative 
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D.':PT Of-' I:<TEf 
SETILEMENT AGREEMENT 

''"~" , .. " r . . : '"" •<M( - ! · ii l 
This agreement is made between Ohio River Valley Environmentaii,(;:Q!llgioih ,1l~c.E. ' 

· Jv l l Ln 1/·'U\L .. 

("OVEC"), Hominy Creek Prese.rvntion Association, Inc. ("HCPA "), and Citizens Coal Cotmcii 

("CCC") (collectively, "Plaintiffs") and Stephanie R. Timmenneyer in her official capacity as 

Secretary of the West Virginia Depm:tmenr ofEnvironmcntal Protection ("Secretary Timmcrmeyer") 

for the purpose of compromising and settling all cl!!-ims that remain pending against Secretary 

Tirrunenneyer in tbe action in the United States District Court for the Southern District of West 

Virginia, which is styled Ohio River Valley Environmenla/ Coaliriol~ Inc., et a/. v. Timmer meyer, el 

a/., No. 3:00..00058, as well ns Secretary Timmermeyer~s liability with respect to any claims 

Plaintiffs have asserted or could assert against her in the United States District Court for the 

Southern District of West Virginia or in any other foru1·n for their attorneys fees, costs and expenses 

in Ohio River Valley Environmental Coalition, inc., eta/. v. Timmermcyer, er al., No. 3:00-0005&or 

eitl1er of the appeals therefrom. 

The parties agree as follows: 

I. 

Establishment and Operation of a Quality Review Yand 

I. Establishment of !he Panel and Scope of Work 

Secretai')' Tirnmerrneycr agrees to establish a quality review panel to review the cumulative 

hydrologic in!pact assessments ("CHI As") that the West Virginia Department of Environmental 

Protection performs and the hydrologic monitoring plllDS that the agency approves in twelve (12} 

selecte.d surface mine pennits that Secretary Timmermeyer issues after the date of this Settlement 

Agreement. The quality review panel shall review the twelve permits serially, completing work on 

each selected pem1it before selection or consideration of the next. Secretary Timmenneycr agrees 



that the quality review panel shall also serve in an advisory role for utilization of the recently 

developed trend station data ll!ld EQUIS data and implementing the. watershed clulracterization 

rnodeliug system (WCMS). The quality review panel shall ope1 .rc for a period of one year froJ)J tl•c 

date of its initial meeting. Any member of the quality m;cw paoel may participalc in · any nf the 

panel's meetings by telephone confe.rence. 

B. Preparation of Written Opinions 

The qualily review panel 'shall fonnulate written opinions (including majority and dissenting 

opinious where. there exists a difference of opinion umong panel members) regarding the compliance 

of each selected CHJA and monitoring plan with all applicable provisions of the approv.-d state 

surface mining regulatory progtam t'Or West Virginia. Secretary Timmenneyer agrees to authnri7.e 

and encourage each member of the review panel to make reconnnendations on how 10 improve the 

agency's performru1cc ofC:HTAs and evaluation ofhydrologic monitoring plans. Written opinions 

(cgarding the CHIA and monitoring plans for each selected permit shall be subrniUed to Secretary 

Timmermeyer within thirty (30) days from the panel's receipt of the CHIA for review. The panel's 

written opinions shall be made available 1o th.e pub He immediately after being supplied to Secretary 

Timmermeycr in accordance with the West Virginia Freedom of lnfom,ation Act, West Virginia 

Code§§ 29B-l-lto -7, as amended. 

C. Composition ofthe Panel 

The review panel shall consist oftlli'Cc pe1·sons who hold at least a bachelor of science degree 

in geology, hydrOgeology, or similar academic discipline. Plaintiff-s shall n<!minate one member of 

the panei; U1e Secretary of the Interior sh~ll nominate one member (who shall be an employee of the 

Office'ofSurfuce Mining Reclamation and Enforcement), Secretary Timmermcycr shall nominate 
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one rncmb~r, and Secretary Timmermeyer shall invite the West Virginia Coal Associlltion to 

nominate one member. In the evem that the West Virginia C:ool Associlltion accepts !his invitation, 

its nontine~ shall also b~ a person who hold!; at least a bacbelor of science degree in geology, 

hydmgoolollY, or similar academic discipline for memher!hip, and the panel shall consilii of four 

memher!. 

D. s~lcctioo ofPermiU for Review 

Plnlntiffs' nominee to the reviewp!UlCl.ruill have the right to select four ( 4) of the permit>, to 

~ r~:viewed The member' ~ithe qnality review panel shall jointly 'elect eight(&) Jlermits for 

revi..w. 1he permi~• PlAintiffs ~elect f<lr r•vl~w ~Mil he the third, &i>:th, ninth, and twelfth permits 

that the pan~! eon!ider~. Each po:rmit .~elected forrcvlcw ~hall have been approved after the date of 

thi• order bm r"nr to it~ ~election for review. 

K Compensation of Panel ~1cmbcn 

. Exeept !Or .t'lalntil\S' nomir~«, all m~mbm o~'tfu, quality review panel shall be compcmatt<l 

Ly the parry that no!llill"'-"slhe mem her. S er:rctary Timmermcyer <JJP'ee• to Nnl]J"'t~are th~ l'kllntiffs' 

uomill~ at ~'~!'ate of $265.00 p"r pemllt r<:~iewed. PlaintillS or any entity other than Secrc~lr)' 

T lmmerme) -er may >'J pplem.nt the rom pen sation tl1ot S•cretal)' Tinun~nncy.r prm ill., k> Plainlilfo' 

norrunec. 

F. Admiui>llativc Stofr 

s~c!ctary Timrn~nn~yer !hall provide a minirnwn ·of unc employee to coorw.~,tc the 

administratiun of ~le panel. The. panel wordinator may attend rnccllnll" of the panel to a.si1tin the 

administration of the panel's activities hnt <hall not par~cipa.tc as a p:mcl member in the review of any 

CHl>\. or monitoring plan. A: the r<:queslofPlaintilb' nominee, tl1e panel eoordinator shall transmit 
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lo Plaintiff~' nominee, wilhont charge, a COP)' the CiliA, hydrologic monitoring plans, hydtologic 

ha.,elinc data, statement of prohahle h)'drologlc consequences, hYdrologic reclamation plan, and 

rdatcd maps of any pemtil the panel may sclc<:L for review. 

n. 

l':wmcnt of l 'laintifl"s' Litiaation Costs ancl Exoenses 

Within seven {7) <lays after receiving an original of this agreement that It ... hen ft1Uy executed 

b)' Plaintiffs, Secretary 1vm1menneyer promises r.o pay to Charles M. Kincaid, for deposit into his 

Tmst Accow1t and distribution therefrom in accordance with Plaintiffs' direction, the sum of 

$42,29.1.37 which represents the full amount of Plaintiffs' clain• for the costs and expenses they 

incw·red in connection witl1 tl1e Lwo interlocutory appeals tl131. & crct;uy Timmenneycr or her 

predecessors in office Look from orders of d1e district court in OJJio River Valley Envirollmellt,?} 

GOa.Jiliou,'h1c: v. 'llimncnneycr, No. 3:00.00058. No p;ut of .SecrctatyTunmermeyer's payment of 

costs and cJ<pcn~cs under dus Settlement Agreement is based upon, or meant to compensate Plai11tif!s 

for, Lilne that Plainlifls' counsel expended or co:;L' tl1aJ: Plaintiffs incurred in fom\o~atiogor prosecuting 

ll1eir action in Lhc disb·ict court. In releasing SccretaryTimmermcycr from any ~ability she mi&ht. h•ve 

with respect to.Plainti!Ts' costs and expenses in connection with formulating or prosecuting d1cir action 

in the district. court and the two appeals, Plaintiffs rely upon their agreerneol with Secretary 

Timmenneyer and Secretary of the In!erio!' Gale A. Norton that {a) Plaintiffs are enti~ed to ;md 

eligible for a separate award from Secretary Nonon of the costs and expenses, includine reasonable 

attorocy and expert ·witness fee~, that. Plainlilfs have incw-i-ed in forn\Uiati.ng and prosecuting their 

claims against the Secretary of the Interior in this action and {b) nothing in tlUs Settlement Agreement 
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m $.;crrlmy Tinnnetmcycr'o pa~menL ofl'lffimilfl' Qppelle.k ~""'·' •hall imp~ir Pl>liulilfs' daim for~ 

sep=te awa!;"(l from S~t-etil.ly NortO!l of co•ts ond expcm.es, incl~re~<lll:tble attooney 311il <•xperl 

witne" fee.•, incurred formul.Jing ond pr'US<~utin[:their cl.irm ~mt Sc~retuy l\mton in t),., di..,llid 

n>wt. N<>twith<llo.l.><ling Pl<W<tiiT.' relimce ""the 3.grt'•mPnl' ol Setrt:tories TitnmorrnCJI"r >nd 

Nortun, "-' reciter\ in the fon:~"Oillll si!Jltcnc~, this Set.tlmrv.:ot Agreen\tnt i< not in MYW<!Y cuutiug.-nt 

on Pl~<inti!Ts' succ= U1 either pur;ning or obw.iuiolj <tn ~ward of c.oslS and <::Xperue,, i.!!dmlial' 

reas<>n«ble :ttlOmeys ;tnd. ~xpcrt witrl<':sses fees, G·u•n Sccret\ry t>..<lrtor.. By ex""'-lti~J,~J: this Sc[Jicment 

AgrL-.:ment, Seereta•")l ·rul!Inenneyer st:lli:' h~r :ij!I"Ut:J.~nt to lhe foregning. 

HI. 

Djsmi&•al of Plaintilfs' Remaining Cl:rims ,O..J:;lin<l Se.-r~li!ry Timl"flerm_eyror 

Immediately upon pa}'lll('nt trf the litisation costs and expenses de:.cribed in l'anograph Il 

above, PlHlntilTs at~O Secreu.ry Timmerme~ shall jointly move tlte district coun m di~mis.o; .,.;til 

prejudice the dllirru; that ~main pcruliag ugait\st Secretary Timmermey~ in Ohio Rlwr ValioJ. 

Envlrmrmenral CoaliJion.lne. \!. Tlmmermeyer. No. 3:00-00053. The jllint L.,otion to d1smiss v:i!l:J 

prejudi~~ shall be ill the fonn of !he ~tl.<lched Exhibit A. After filing lhe motion to dismiss wid· 

pr~judice. the parties agree to expedltlously take MY Mher or further action that is reas<"ln~hle ot 

nr.c'ffisary to ""cnrt: the entry of n court order dismi""~ the claim~ thil.l remain pending ..g~inst 

Sem-emry Timinermeyer in Ohio ./liv~r Tlttl!ey Envir~mmerrtal C"<llirion, Inc. v. Timmermeyer, No. 

3 :00-00051<, with·preju<lice. 
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----------------

w: 
Enfo...,.,ment 

Socn:tary Tirnmermeycr "8"'"" !hoi the n!>n-monetary obliSUtiOll!l sM MS\lml'!l by ""<C~lling 

thi~ asr~<:!n<:.Lil are unique il!ld therefure enf~ro~bl~ by an action tor "P<:<:ific pcrfonnonoc in ony 

court of cumpt: tt:u•. j w.isdiction. P laintifh agree that the obligations they =wnc in Section Ill of this 

agreemcnt!U'C llltique nnd therefore ~nforc,o,abl~ hy an action for spt:eifi~ pmfilrmntloe in any cnill1 ot' 

comp~lt:lll j urlsdiction. Scercllny Ti mm~nn oyer' ~ monetiii)' obligt<tiur "' wtdw' tlilil !lgf<'CW~nt •hall 

be enfnrceabl~ by an ""Liun fur brc~ch ul contract. Nothi~ in this Settlement Agreruncnl shnll he 

CO!l'ltrut!il MS !I w~iVCI of the wvet·eign immunity of the Stlt'.~ of WeSt Virgi.uia agail'.st the ''~~rei.•~ of 

juriRdiction ov~r it by the lbderal cowts of the United StAt~. a~ recogni7.ed and P"'""'""<l by the 

Elcvcul h .6.mendment of the Unite!! States CutiHtitution. Nothing in !hi-~ ':>ettlrunllnt A~emcnt shull 

be c~nHI.rucd 11.• a. waiver of tho= limi!Hlion• th11\ .~<:~ }'prt~ Young ~prl the ca.o.es following its do~ll'i"" 

imll'o~o o~ the '"'ere!~~ of juri~di~tillll by ttle ted.eral courts of tloe 1 Jnited :'!tll.te!O ~ver Secretary 

Tilwn~rmcy•~r ood h~r nucte"so"' 11~d )lreclec~.q~m~. Should SC!'n:\llry Tinuncnneyer f~.J tel r.'i) 

titigll.tion co~ls in w.;~o.mi<WCl' witlt the pi ovi$irm" nf$eotirm U uf i.Wo agie.,nent, J'laintiff3 m~y, al 

rbcir 50le option, rcscind.this agreement. 

v. 

EJTed d tb;.. Agr~ment 

Norhing hm=ID shall be construed as nn ndmiMion ofliahility by Secretary Tilwuermeycr 

Oil al>Y dairns the Plaintitl's have made or could make. ]\'either ab~\1 •ny\tling herein b~ 

oonstrocd as llll admission by the PIHintiffi that nny claims they have ruiide or could m:U:... hid;. 

rn•.ril. The parties have enlllred into this agreement :IS a comprllmi~e in full, complete ond fin•l 
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·--··-- ------------
settlement of (a) all of the claims the Plaintim have m11de against Secretary Timmenneyer in 

Ohio River Valley Environmental Coalition, inc. v. T'immermeyer, No. 3:00-00058, that remain 

pending before the Court and (b) any liability that Secretary Timroermeyer may have with respect 

to any claims the Plaintiffs have asserted or could assert against Secretary Timrnerrneyer in the 

United States District Court for the Southern District of West Virginia or in any other forum for 

their attorneys fees, costs and expenses in Ohio River Valley Environmental Coalition, Inc., ct a/. 

v. Timmermeycr, et al., No. 3:00-00058 or either of the appeals therefrom. Plaintifls' success, or 

lack thereof, in eil.her pursuing or obtaining an award of cost.s and expenses, including reasonable 

att.orneys and experr wilnesses fees, from Sc<Tetary Norton shall have no effect on this agceement. 

The parties agree that neither the dismissal of Plaintiffs' claims against Secretary Timmenneyer 

nor this Settlement Agree~ent shall affect in any manner (a) Plai~tiffs' right or ability to 

challenge the la\Vfulness of act~ or 01nissions by Secretary Tirnmermeyer or those acting tmder 

her authority which occur subsequent to the execution of this Settlement Agreement or (b) 

Plaintiffs' right or ability to challenge the De<.\ember I, 2003, action of the Secretruy of the 
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- . . . 

lmerlor approving ceo·t~l amendments to the West Virginia state regulatory program Ulldet 

SMCRA. 

Executed this / f!' day of March, 7.004. 

OHIO RiVER VAllEY ENVIRONMENTAL COAUTION, INC. 

HOMINY CREEK PRESERVATION ASSOCfATION, INC. 

a4.yw.:.; 4~-· 
By: ~..// 
Its T .-r.&ud. • ./ · 

C~SCOALCOUNCa 

/ l., • 'i,..,jl' r"" I·~#;;-,&;.../ 
By: l ·"" .,. (J , , 
Its :}i-t.·l;l.. .Dt~t.V,<:(!n I 

tj . 

STEPHANIE R. TIMM£RMBYER 
Secretary, \Vest Virginia Dcpaitment ofEuviroruroental Protection 

;;;~/0-----
Dy: £/ tX. 

F. Josr.ph Parker, Jr. 
Acting Director, DivisiOJi of Mining and Reclnmntion 
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Slide 1 
 

CHIA QA\QC

Presentation to the WV Director of 
Mining and Reclamation

April 5, 2006
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Quality Review Panel

• Formed as a result of Federal Lawsuit, Ohio River 
Valley Environmental Coalition v. Stephanie R. 
Timmermeyer and Green Valley Coal.

• Settlement Agreement was reached March 1, 2004 
in the Southern District of West Virginia.

• Panel shall include a representative of the 
Plaintiff, OSM, Coal Association, and WVDEP.
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Panel Members

• Mr. Chuck Norris, 
representing the 
Plaintiff.

• Mr. Jason Bostic, 
representing the WV 
Coal Association.

• Mr. Jack Felbinger, 
representing OSM.

• Mr. George Jenkins 
and Mr. Nick Schaer, 
representing WVDEP.

• Mrs. Yvonne 
Anderson and Mr. 
Mark Holstine as 
panel coordinators.
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Panel Procedures

• Review 12 permits, over a one year period

• Complete work on each permit before taking up another

• Formulate written opinions regarding compliance of the CHIAs

• Each panel member should make recommendations on how to improve 
the agency’s performance of the CHIAs and evaluation of Hydrologic 
Reclamation Plans (HRPs)

• Plaintiff’s permit selections shall be the third, sixth, ninth, and twelfth 
permit reviewed.

• All permits reviewed shall have been approved after May 5, 2004

• Advisory role for utilization of trend station data and EQUIS data and 
WCMS.
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The Year in Review

• Kickoff meeting was held on November 9, 2004 to 
establish protocol

• Panel met 12 consecutive months starting in 
January, 2005

• Minutes were prepared for each meeting, and two 
summary documents were prepared by WVDEP 
personnel

• Final meeting was held on April 4, 2006 to 
establish format for final report and presentation.
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CHIA History

• In May 2004, a policy guideline on how to write a 
CHIA was published as a guidance document

• This document was meant to insure consistency in 
the writing of all CHIAs statewide

• This policy outlined the major topics that should 
be covered by a CHIA in outline form

• The Panel used this outline in its review of the 
CHIAs selected
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CHIA Outline Topics

• Location\Introduction

• Geology

• Hydrologic Concerns

• Baseline Water Conditions

• Material Damage Limits

• Material Damage Potential

• Cumulative Impacts in the 
CIA\Defining the CIA

• Evaluation of the 
Hydrologic Reclamation 
Plan

• Material Damage Finding

• Bibliography

• CHIA Map

• Monitoring was added as a 
section for review.  It is 
the applicants plan, not 
part of the CHIA
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Location\Introduction Summary

• CIA needs better 
definition

• Ground water CIA and 
surface water CIA 
should be different

• No description of 
ground water CIA

• CIA map should 
identify all permits in 
the area

• Not enough or 
improperly located 
monitoring points

• Two different CIAs 
were identified
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Location\Introduction 
Recommendations

• A separate and well defined and justified 
surface water and ground water CIA should 
be included in each CHIA as defined by the 
CHIA Guideline

• The verbal definition of the CIA and the 
CIA boundary shown on the CHIA map or 
CIA map should agree
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Geology Summary

• Ground water aquifers 
were not detailed

• Acid Base Accounting 
data was not discussed 
adequately

• Biological issues were not 
covered

• Topsoil or topsoil 
substitute information 
lacking

• Strike and dip not accurate 
or confusing

• AMD problems are not 
completely discussed or 
defined

• Material handling plan is 
not discussed to determine 
its effectiveness

• Did not identify users and 
locations of water wells
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Geology Recommendations

• Address all site specific sections of Geology 
and Hydrology in the DMM-4 form within 
both the PHC and CHIA

• Specific attention should be given to 
materials handling and hydrologic 
reclamation
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Hydrologic Concerns Summary

• Non-alluvial aquifers 
were not addressed

• Ground water 
concerns not listed

• Aquifers not identified
• Potential metals 

problem not discussed
• SWROA calculations 

are presently not 
calibrated

• Surface water flow 
data not present

• Trend station location 
not optimal

• Information on AMD 
prevention not given

• Effect on water quality 
and quantity not 
sufficient
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Hydrologic Concerns 
Recommendations

• Ground water – properly identify all site specific 
groundwater aquifers and there uses

• Surface water – define site specific quantity and 
quality variations and uses

• Discuss inter-basin transfer of ground and surface 
waters and any interactions between surface and 
ground water systems

• Work toward determining methods of calibration 
for SWROA field conditions
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Baseline Water Conditions 
Summary

• Graphs and charts should 
be included

• Errors in baseline data

• Benthics should be 
discussed

• No baseline ground water 
data provided

• No discussion

• No analyses for Ground 
water Table IV-C metals 
was included

• No information given on 
the SWROA

• Sampling sites were not in 
the same watershed as the 
proposed mining location

Plaintiff Opinion:  Water quality baseline data is technically and 
scientifically inadequate to characterize seasonal variations in quality 
and quantity of the ground water and surface water components of the 
hydrologic balance
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Baseline Water Conditions 
Recommendations

• Six months of data may not always be 
enough to determine seasonal variations in 
quality and quantity of surface and ground 
water

• Discuss site specific variations in all water 
quality and quantity data including Benthic 
and heavy metals

• Data needs to be specific to the CIA being 
reviewed
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Material Damage Limits 
Summary

• No limit was given

• Threshold monitoring sites 
were not designated

• BWQ sites were not 
included

• There was a specific 
discussion on what 
constitutes material 
damage

• SMCRA and NPDES 
review often occurs 
separately, needs to be 
coordinated

• Title 47 limits should be 
used to define material 
damage

• Without a clearly defined 
CIA, there cannot be a 
threshold point defined

Dissenting Opinion: No specific discussion of the Rules, 
too much interpretation of the author
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Material Damage Limits 
Recommendations

• A consensus was not reached on material 
damage limits and recommendations to 
improve the CHIAs.  Each panel member 
will submit their final recommendations on 
this area in their individual written opinions.
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Material Damage Potential 
Summary

• Buffer Zone Analysis 
was not provided or 
mentioned

• Use of SWROA 
calculations should be 
reviewed

• No discussion of 
surface or ground 
water quantity\quality

• This section was not 
included

• No discussion of 
material damage 
potential with respect 
to surface water
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Material Damage Potential 
Recommendations

• Discuss material damage potential with 
respect to ground water and surface water 
quality and quantity

• A synopsis of the Buffer Zone Analysis and 
reference to the SWROA calculations 
should be included with respect to Material 
Damage Potential
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Cumulative Impacts in the 
CIA\Defining the CIA Summary

• No cumulative 
impacts listed or 
defined

• Discussion should 
cover the 
abandonment plan of 
the underground mine

• No distinction in the 
areas covered for the 
surface and ground 
water CIAs

• Discussion of material 
handling details and 
results needs to be 
included

• Definition of the CIA 
was inadequate
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Cumulative Impacts in the CIA 
Recommendations

• This section of the guidance document 
should be clarified so the CHIA writer 
knows what should be included in this 
section

• Define and justify a surface water and 
ground water CIA and show this area on a 
map
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Evaluation of the Hydrologic 
Reclamation Plan Summary

• Evaluation not 
possible due to lack of 
material damage 
limits, material 
damage potential, and 
no cumulative impacts 
listed

• Discussion of 
materials handling 
plan is inadequate

• This section was not 
included

• CHIA writers simply 
re-stated rather than 
evaluated the HRP
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Evaluation of the Hydrologic 
Reclamation Plan Recommendations

• This area should be discussed under the 
Material Damage Potential section of the 
Guidance document

• Revise the Guidance document to 
encourage the CHIA writer to evaluate the 
HRP instead of simply summarizing it
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Material Damage Finding 
Summary

• This section was not included in the CHIA

• Material damage is not clearly defined in 
the CHIA
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Material Damage Finding 
Recommendations

• A material damage finding needs to be 
clearly stated

• A material damage finding needs to be 
defined and justified

 
 

 
Slide 26 
 

CHIA Map Summary

• CIA was outlined but not labeled as the 
groundwater and surface water CIA

• Trend station locations were not shown

• No CIA area shown

• No threshold or material damage points 
shown

• Adjacent permits not shown

 
 

 



Slide 27 
 

CHIA Map Recommendations

• Show all adjacent permits within CIA

• Follow the guidance document
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Monitoring Summary

• Threshold sites were not identified

• During mining monitoring was not 
discussed

• Ground water and surface water monitoring 
points should be better defined

• Monitoring plans need to include more 
detail defining the process

 
 

 



Slide 29 
 

Monitoring Recommendations

• Any referenced water data or sample sites 
should be located on a map and identified

• Rationale for monitoring plans needs to be 
included

• Monitoring plans need to include more 
detail defining the process
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CHIA Panel General 
Recommendations

• Update CHIA Guidance Document

• CHIA writers should follow the Guidance 
Document (current version)

• DEP should implement detailed training sessions 
for CHIA writers and others

• DEP should implement industry training on 
PHC\HRP

• All data should be submitted electronically to the 
DEP

• DEP should consider re-instituting a CHIA Panel 
to follow up on recommendations
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Comments Regarding Trend Station 
Data, EQUIS Data, and WCMS

• DEP should have a working data set that integrates 
all of this electronic data into one GIS interface

• DEP should train employees, industry, and public 
on use of this interface

• DEP should consider simplifying the electronic 
data submission form to encourage electronic data 
submission by operators

• OSM should consider incorporating WCMS into 
the TIPS program
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General Findings

• DEP is continuing its improvement in CHIA 
writing

• The State of West Virginia is taking a leadership 
role in CHIA development and writing

• Despite the number of recommendations 
contained in this report, it should not lead to an 
enlargement in the CHIA document but to a more 
clearly defined and consistently followed 
Guidance Document
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THANK YOU!
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Quality Review Panel for 
West Virginia Department of Environmental Protection’s 

Cumulative Hydrogeologic Impact Assessment and 
Permit Section U (Monitoring Plan) for 

12 Recently Issued Mining Permits 
 
 
 
 
 
 
 
Submitted by  
 
 
 
Panel Member for the Plaintiffs 
 
Charles H. Norris,  
Geo-Hydro, Inc. 
1928 E. 14th Avenue 
Denver CO 80206 



Background 
 
The Settlement Agreement among parties to Civil Action 3:00-0058 (OVEC, et al. v. 
Timmermeyer, et al.) in U.S. District Court for Southern West Virginia set up a quality 
review panel among the litigants.  Under the Settlement Agreement, the quality review 
panel was charged with reviewing 12 recently-issued (issued subsequent to March 1, 
2004) West Virginia surface mining permits over a one-year period.  The panel was 
specifically charged in the Settlement Agreement with reviewing the cumulative 
hydrologic impact assessment (CHIA) produced by the West Virginia Department of 
Environmental Protection as part of permit approval and the hydrologic monitoring plan 
(Part U of the SMP application) for the 12 permits.  The panel collectively was charged 
with formulating written opinions (including majority and dissenting opinions) regarding 
compliance of each CHIA and corresponding hydrologic monitoring plan with applicable 
provisions of the West Virginia surface mining regulatory program.  Individual opinions 
of each member for each of the 12 permits were submitted monthly during the year-long 
project.  Opinions that were held in common by all members of the panel have been 
summarized in outline form in a PowerPoint presentation given to West Virginia 
Department of Environmental Protection mining-program managers in Spring of 2006.  
This document summarizes conclusions and recommendations by the author that depart 
in detail, substance, or emphasis from what is shown in the Power Point summary 
document. 
 
In the course of the 12-permit review program, the panel members evaluated from the 
reviewed permit applications all parts that provide input to the CHIA and hydrologic 
monitoring plan, rather than simply the twelve CHIAs and the corresponding hydrologic 
monitoring plan.  The following comments may reflect some of that expanded scope 
adopted by the panel but not specifically enumerated in the Settlement Agreement. 
 
General Observations 
 
This author is a geologist who specializes in hydrogeology and geochemistry.  The 
following comments address technical issues with the permit applications and not 
necessarily legal or compliance issues.  It is believed, however, that the technical issues 
that are discussed have directly analogous legal implication to the extent that statutory 
and regulatory language parallel technical language or common usage. 
 
 
Cumulative Hydrologic Impact Assessments 
 
Material Damage Criteria 
 
The CHIAs for 11 of the 12 permits that were reviewed failed to define conditions that 
would constitute material damage for the cumulative impact area for each permit.  These 
CHIAs generally reproduced or paraphrased the regulatory definition for material damage 
that is found in Section 3.22.e. of the Regulations:  
 



Material damage to the hydrologic balance outside the permit area means 
any long term or permanent change in the hydrologic balance caused by 
surface mining operations(s) which has a significant adverse impact on the 
capability of the affected water resource(s) to support existing conditions 
and uses. 

 
However, the CHIA authors did not derive from this definition any criteria would 
constitute material damage for any of the basic resources; ground water quantity, ground 
water quality, surface water quantity and surface water quality.  Similarly, most authors 
acknowledged the existence of state water quality standards for streams, and some cited 
those standards specifically.  But, they did not confirm that exceedence of those standards 
would constitute one measure of material damage. 
 
The almost universal failure to define criteria for material damage constitutes a fatal flaw 
in the CHIAs that the panel reviewed.  Section 3.22.e establishes what has been called a 
use-based definition for material damage.  However, a use-based approach for material 
damage does not eliminate the permit by permit need to determine specific criteria which 
will define material damage for each cumulative impact area.  Regardless of the approach 
used to define material damage, the CHIA must enumerate specific material damage 
criteria, i.e., values or ranges of the specific, critical use-based parameters beyond which 
unallowable impact is deemed to have occurred.  Without the quantification of such 
material damage standards for the permit area, the CHIA writer has no basis with which 
to compare expected cumulative impacts and thereby competently make the material 
damage finding that is required of a CHIA. 
 
Arguably, under a use-based approach, determining the material damage criteria for a 
permit area is even more difficult than an approach that relies strictly on numerical 
standards.  Each permit area will have a unique combination of “existing conditions and 
uses” which the permit application must competently define.  Each cumulative impact 
area may produce unique meanings to the subjective elements in the regulatory 
definition.  “Long term” may mean different things in different permit areas or in 
different drainages within a permit area.  “Significant,” “adverse impact,” and even 
“support” likely have different meanings with respect to a warm water fishery than they 
do where a trout stream is concerned.  Without question, “existing conditions and uses” is 
permit-specific.  The flexibility of the West Virginia regulatory definition not only makes 
the need for permit-specific, competently-determined material damage criteria 
fundamental, it also expands the breadth and complexity of ensuring that baseline and 
monitoring data are capable of defining “existing conditions and uses,” thereby enabling 
regulators to measure pertinent changes due to permit activities. 
 
The author for the CHIA for permit S-2010-04 was the only CHIA author who chose to 
state conditions or changes in conditions that would constitute material damage.  No 
panel member endorsed the specific criteria that were provided in that CHIA, but at least 
criteria were defined.  (Curiously, the DEP panel member was highly critical of the 
author for even attempting to quantify material damage criteria.)   
 



 
Cumulative Impact and Material Damage Finding 
 
Without exception, none of the twelve made a finding of material damage.  Most, 
although not all, had language suggesting a finding of no material damage.  Often the 
“findings” were tentative or conditional in some way or another.  In part the ambiguity 
relates back the failure to establish material damage criteria.  If there are no criteria, one 
can’t definitively state that the criteria will not be exceeded.  However, the problem also 
results from a general failure on the part of the authors to evaluate cumulative impacts.  
These 12 CHIAs generally evaluated the permit applications with respect to their ability 
to comply with individual permit requirements.  Based upon the writer’s acceptance of 
that likelihood, it was assumed cumulative impacts were acceptable.  In no case did a 
CHIA writer quantify what the impact of the permit would be in cumulation with all 
other mining in the cumulative impact area.  In this sense, the writers seemed to miss the 
entire purpose of the CHIA.  While it may be very worthwhile to use the CHIA as a final 
check of permit materials, impacts, and discharges, the statutory purpose of the CHIA is 
to assess the cumulative impact of that permit and all other existing or reasonably 
anticipated mining operations on all water resources in the cumulative impact area.  At 
the level of a CHIA, the critical task is integrating and quantifying the cumulative impact 
of the mine with other mining.  The CHIAs that the panel reviewed fail even to attempt 
this task. 
 
The general failure to assess cumulative impacts became even more acute with respect to 
certain individual parameters that competent CHIAs must address.  One is the impact of a 
mine on surface water flows.  Universally the CHIA writers accepted zero impact in the 
cumulative impact area from the proposed mine from surface water run-off based upon 
the SWROA calculations.  This is inadequate from several perspectives.  First, the 
SWROA is not evidence of zero impact, even with respect to analyzed rain events.  In all 
cases, the SWROA is a calculation that is made with no calibration and no verification of 
the assumptions for any of the scenarios that are calculated.  There are no data against 
which to compare the results of the calculation.  However, the SWROA evaluates only 
one design rain event for the drainage system, and this single-magnitude computation 
does not portray the impacts of the mine under normal conditions.  Many of the permits 
reviewed described spoil handling plans that were acknowledged to “smooth” run-off 
patterns and make stream flow less flashy and even more stable from season to season.  
These are not “zero” changes to the cumulative impact areas.  They are, however, 
changes that can impact “existing conditions and uses.”  Yet nothing is considered or 
discussed in the CHIAs that the panel reviewed. 
 
A second impact that was not competently addressed in the CHIAs was the effect of 
permitting a new mine in a drainage system that is already affected to the point of 
impairment.  In several cases, the existing impairment was neither noted nor addressed.  
In such cases, just supporting existing conditions and uses is not sufficient – the mine 
must result in non-degradation or improvement of the cumulative impact area.  The 
appropriate assessments were simply not made. 
 



 
Hydrologic Monitoring Plans 
 
The hydrologic monitoring plan of each permit reviewed was incapable of providing any 
scientifically useful information.  To perform any meaningful scientific function, a 
monitoring plan must establish a network of monitoring sites that are located in time and 
space in a manner capable of reporting the concentrations of all contaminants of concern 
at times when they may be present, for as long as they may be a problem.  The 
monitoring plans for these 12 permits do not do that. 
 
The parameters that are monitored should include all mining-related constituents for 
which there are water quality criteria, including metals.  Discharge limits should be better 
defined.  Because DEP has selected a use-based definition of material damage to the 
hydrologic balance, DEP must require competent and sufficient monitoring of the 
parameters that are indicative of change or impact the protected uses of each potentially 
affected water body.  The monitoring should be capable of detecting trends toward 
material damage in the cumulative impact area before material damage occurs, 
independent of issues related to compliance of the permitted activity, since material 
damage may occur even if the mine complies with its individual discharge limits. 
 
Methodologies and objectives for analyzing monitoring data were not included in the 
monitoring plans.  These are required parts of the monitoring plans without which the 
permit applicant cannot demonstrate the plan’s adequacy to meet regulatory goals and 
requirements. 
 
Surface water must be monitored in a way that allows confirmation that the runoff 
characteristics of the site are consistent and remain consistent with the anticipated runoff, 
as projected by the SWROA modeling.  None of the current monitoring plans does so.  
Each “surface water runoff monitoring plan” seems to imply occasions where flow 
monitoring will occur on a daily or more frequent basis, as does the data sheet for section 
U-3, based upon the parameters listed in U-3 B.  However, the monitoring plan never 
states that such higher frequency monitoring will take place, when it will take place, or 
for how long it will take place.  The only daily monitoring specified in U-3 is that for 
precipitation.  Without the higher frequency data, the SWROA cannot be evaluated or 
validated. 
 
Specific and enforceable responses must be defined for when limits are exceeded or 
trends indicative of immanent material damage are seen.  These are not found in the 
monitoring plan.  The limits that trigger specific and enforceable responses must be set at 
levels that allow the prevention of material damage, not that merely recognize it after it 
has occurred.  There are no such triggers. 
 
 
 
 
 



Baseline Data 
 
Baseline data included with the permit applications were reviewed with other parts of the 
application that were reviewed by CHIA writers.  With each written response and at each 
meeting, this author made two observations.  The first was that the baseline data that 
were included with the permit application were accepted by DEP as adequate for 
purposes of issuing the permit.  The second was that the baseline data that were included 
with the permit application are technically and scientifically inadequate  to characterize 
seasonal variations in quality and quantity of the groundwater and surface water 
components of the hydrologic balance.  At no point in any of the discussions did any 
other panel member express an opposing view to either of these observations, even when 
invited to do so.   
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West Virginia Coal Association  

CHIA QA/QC Panel  
 

Material Damage Limits Recommendations 
 
The West Virginia Coal Association (WVCA) offers the following for 
consideration by the West Virginia Department of Environmental Protection (WV 
DEP) regarding material damage limits in the cumulative hydrologic impact 
assessment of proposed mining operations.  
 
In 2001, WV DEP revised its approved mining and reclamation program, adding a 
definition of “material damage to the hydrologic balance outside the permit areas”: 
to mean: 
  

Any long term or permanent change in the hydrologic balance caused by 
surface mining operation(s) which has a significant adverse impact on the 
capability of the water resources to support existing conditions and uses (38 
CSR 2.3.22.e). 

 
The federal Office of Surface Mining (OSM) subsequently approved this change 
as being consistent with and more stringent than the corresponding federal surface 
mining regulations:  
 

There is no federal counterpart to the proposed State definition of “material 
damage to the hydrologic balance outside of the permit areas.” Nor is there 
a federal requirement that States develop a definition of material damage.  
In addition, SMCRA at section 505(b) provides that any State statutory or 
regulatory provision which is in effect or may become effective after the 
enactment of SMCRA and that provides for the control and regulation of 
surface mining operations for which no provision is contained in SMCRA 
shall not be construed to be inconsistent with SMCRA (68 FR 67035). 

 
In the same federal register notice cited OSM referenced the regulatory history of 
the cumulative hydrologic impact assessment (CHIA) portions of the federal 
mining regulatory program that acknowledged the deference granted to individual 
states: 
  

In a Federal Register notice dated September 26, 1983, OSM addressed 
comments on the Federal CHIA regulations… OSM concluded that, 
because gauges for measuring material damage may vary from area to area, 
and even from operation to operation, the criteria for determining material 
damage should be left to the States.   



 
Based on existing OSM regulatory structure, WV DEP was fully empowered to 
enact the definition of material damage as quoted above: 
 

While West Virginia has submitted its definition of material damage for 
[OSM] approval, that action does not alter the fact that it, like any other 
State, has the discretion to develop and implement material damage criteria 
without seeking or awaiting OSM approval of that criteria(68 FR 67035).   

 
Despite OSM’s lengthy and referenced review of West Virginia’s definition of 
“material damage”, an environmental activist group challenged OSM’s approval 
of West Virginia’s definition.  A federal district court sided with the plaintiffs and 
overturned OSM’s approval of the “material damage” definition.   
 
OSM has appealed this ruling to U.S. District Court of Appeals for the Fourth 
Circuit and oral arguments are expected in the case soon.   
 
Based the above cited regulatory history, WVCA would suggest to WV DEP, that 
notwithstanding the current appeal of the District Court’s decision, that it has the 
full authority to implement the definition of “material damage to the hydrologic 
balance outside the permit areas” as originally proposed in 2001.  WVCA believes 
the definition as proposed in 2001 provides the best regulatory guidance on this 
issue for industry, regulators and citizens and that it should be implemented 
immediately.  
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Summary and Recommendations of the CHIA Reviews 
By Jack Felbinger, Hydrologist 

 Office of Surface Mining 
Pittsburgh, PA 

 
The WVDEP CHIA process has undergone changes in the past 5-6 years to 
improve permits and CHIA reports.  Changes in policy, technical training of 
employees, establishing an internal CHIA quality review team, technical 
handbooks, guidelines for writing CHIA reports and litigation have all played a 
role in this effort.  Hopefully, the recommendations made by this CHIA review 
team will be implemented to help the provide better permits and CHIA reports in 
the future.   
    
General Recommendations 
 
CHIA Policy Document (Draft 9/11/03) 
The CHIA policy document should be updated, clarified and finalized.  As part of 
the update the policy document should include changes resulting from the 
‘Material Damage/Cumulative Impact’ litigation.  Many of the CHIA writers did not 
follow the format of the CHIA policy document.  There was also a lack of 
consistency in the CHIA documents among the CHIA writers and regional offices.  
Updating, rewriting and clarifying the document would make the document more 
‘user friendly’ than the current document version.  The document should be made 
final rather than in draft form and should be update periodically.    
 
DEP should implement detailed training session for the CHIA writers and the 
reviewing managers so that a better understanding of what information is 
required in the CHIA document.  The training session should also focus on why 
the CHIA document is being prepared. 
 
DEP should implement workshops for industry and consultants on the 
information needs and requirements and the preparation of PHC/HRP sections of 
permits.  The PHC/HRP sections of the permit should have accurate and detailed 
information and provide the necessary data to properly address the requirements 
of these sections.  The workshops would provide the industry and consultants a 
better understanding of what is required and the format that DEP wants the 
information presented.  The information disseminated at the workshops would 
help reduce the number of permit corrections submitted by the company, thus 
reduce the time needed for permit issuance.  The workshops would promote 
communication and foster the exchange of ideas with industry to improve the 
DEP permitting process.  Hopefully, a trained industry/consultant would provide 
better quality and more complete data and analyses for the permit.  
 
All data should be submitted electronically to the DEP.  The Virginia Department 
of Mines, Minerals and Energy have successfully implemented electronic 
submission of permit data.  DEP has started a program of electronic submission 



of permit data.  DEP should encourage industry to always use electronic 
submission of permit data.  The data should be subjected to quality control and 
then put into the EQUIS database system. 
  
DEP should consider re-instituting a CHIA panel to follow up on the 
recommendations of this panel.  The CHIA panel with a similar composition and 
format as this panel should be established in about two years.  The new panel 
would review permits and CHIA’s to see how the implementations from this 
panel’s recommendations are improving PHC’s, HRP’s and CHIA’s.  The review 
comments from the new panel would be a good check on the consistency, 
content and the writing of the CHIA’s.  This would help DEP continue to refine 
and improve the CHIA process.  The panel should consider field reviews and 
validation of permit impacts as part of the next review. 
 
OSM should volunteer to help train the DEP permit reviewers and managers, 
industry and consultants.  OSM has the National Technical Training Program 
(NTTP) Permitting Hydrology class and other classes that could be customized 
for use in training personnel. 
  
Comments Regarding Trend Station Data, EQUIS Data, and WCMS 
 
Some of the reviewers apparently used the available Trend Station Data in the 
CHIA reports.  Funding for the Trend Station Data by OSM was justified with the 
intent that all permit reviewers would use the data in CHIA reports.  From the 
reviews, it was difficult to tell if anyone used WCMS in the formulating the CHIA 
reports.  The EQUIS Database had very limited data set (the data could be 
generated by the electronic permitting process) for reviewers use at the time of 
the reviews.   OSM should consider incorporating WCMS into the TIPS program 
as part of technology transfer to the states and other OSM offices. 
 
Selected Comments and Recommendations 
 
Location/Introduction— The surface water and groundwater CIA’s should be 
written separately (even if they coincide), the CIA’s should be well defined and a 
justification should be provided as to how each CIA was determined.  The written 
description of the CIA and the physical boundary of the CIA shown on the CHIA 
map should agree. 
 
Geology--  Many of the geology items outlined in the CHIA guidelines were not 
included in most of the CHIA reports.  Acid-Base-Accounting (ABA) data was not 
discussed adequately in the CHIA reports.  The ABA data is a key component 
used in formulating the material handling plans so the operator will prevent the 
formation of acid mine drainage (AMD).  The material handling plans were not 
discussed as to why they were effective in preventing AMD.  Additional training in 
acid forming materials and interpreting ABA data is recommended. 
 



Some of the other items omitted from this section included:  mining method used 
and the annual/total tonnage output of the mine; detailed description, location 
and nature of the groundwater aquifers; distance to public water intake was not 
provided; no discussion of biological issues were provided and the lack of 
identifying users and location of groundwater wells.  Reviewers need to address 
these items in the CHIA reports. 
 
Hydrologic Concerns—The Hydrologic Concerns are divided into groundwater 
and surface water concerns.  The inter-basin transfer of groundwater and surface 
water is a hydrologic concern that needs addressed.  One reviewer did 
addressed this hydrologic concern.  The inter-basin transfer of water may occur 
in above and below drainage underground mines and in some surface mines 
using auger and highwall mining methods.  Provide reviewers, industry and 
consultants training/workshops on hydrologic concerns. 
 
Groundwater—Reviewers need to address and properly identify all site specific 
groundwater aquifers and aquifer uses.  The potential metals problems should be 
discussed.  The groundwater concerns should be listed and details provided for 
each concern or explain in detail why there are no concerns.   
 
Surface Water—A field verification method should be developed by DEP and 
industry for surface water runoff analysis (SWROA) calculations for flooding to 
determine the validity of the methods used.   A SWROA post-mortem study 
should be done to accomplish this task. 
 
Baseline Water Conditions—Discussions of seasonal variation of water 
quantity and water quality for both groundwater and surface water were not 
provided in the CHIA reports as required.   
 
Groundwater—Little if any groundwater baseline data was provided in the CHIA 
reports.  No water level information was provided.  Generally no discussion or 
analysis of groundwater was presented in the reports. 
 
Surface Water—No analyses or discussion of benthic data was provided in the 
CHIA reports.  Generally there was no discussion of the heavy metals (Table IV-
C metals) data.   
 
Material Damage Limits—The material damage limits for most of the CHIA 
reports refer to Title 46 of the Legislative Rule of the Environmental Quality 
Board, Series 1, Appendix E lists state in-stream water quality standards.  
Appendix E of these legislative rules lists state water quality limits for several 
pollutants or parameters based upon the stream’s designated uses.  The actual 
limits were usually not stated in the report.  
  
 
 



The CHIA is to include the following material damage statement: “Material 
damage to the groundwater and surface water users will occur when the quality 
or quantity of the groundwater and/or surface water becomes significantly altered 
from the baseline and the intended use for the water is significantly impacted.”  
This statement does not provide a definition for ‘significantly’.   The statement 
does not explain or define exactly when material damage will or has occurred to 
the stream or groundwater aquifer.  Defined limits or thresholds for parameters 
would clarify as to when material damage would actually occur.  
 
The Material Damage definition has undergone litigation.  Currently the state is 
required to use the previous definition for ‘cumulative impact’.  This definition 
requires using numerical limits rather than stream use classification limits.   
  
Material Damage Potential— This section was often missing from the CHIA 
report.  A discussion of material damage potential with respect to ground water 
and surface water quantity and quality should be included in the report.  The 
CHIA writers should include a synopsis of the Buffer Zone Analysis and 
reference the SWROA calculations.  
 
Cumulative Impacts in the CIA— This section of the guidance document 
should be clarified as to what is specifically needed for this section.   The 
discussion should also cover the abandonment plans. Usually there were no 
cumulative impacts listed or defined in the CHIA reports.  
 
Evaluation of the Hydrologic Reclamation Plan (HRP)— The CHIA writer 
should make an evaluation of the HRP provided by the company and not just 
restating the HRP in this section.   A revision of the guidance document would 
help clarify this section. This section was not included by the some of the CHIA 
writers. 
  
Material Damage Finding—The material damage finding needs to be clearly 
stated, defined and justified.   This section was not included by the some of the 
CHIA writers. 
 
CHIA Map— Based on the guidance document, there were many items that were 
required but not included on the CHIA maps.  The items missing from the map 
includes all adjacent permits within the CIA (both active and inactive), trend 
station locations, threshold and material damage points, outline of the CIA’s, and 
information labels.   
 
Monitoring— A rationale for the monitoring plans should be included.  It was 
observed that some of monitoring points should have been located at a different 
site location better suited for the intended purpose of monitoring.  Threshold sites 
were not always identified in the monitoring plan.  Any referenced water data or 
sample sites in the CHIA report should be located on a map and identified.      
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MEMORANDUM 
 
 

TO: Whom it may concern 
 
FROM: George Jenkins and Nick Schaer, WVDEP 
 
DATE: 21 August 2006 
 
SUBJECT: 2005 CHIA QA/QC Panel Review 
 
 Representatives from the WVDEP, OSM, WV Coal Association and the 
environmental community reviewed 12 recently approved coal-mining permits in 2005. 
In particular, the Cumulative Hydrologic Impact Assessment (CHIA) reports were 
reviewed from each permit application. At the end of this one-year study, the CHIA panel 
agreed to a set of general findings. 
 

We agree with all the panel’s general recommendations, with minor reservations. 
However, we have several other findings, as follows: 

 
 The CHIA panel’s findings will be used to help update the WVDEP/DMR CHIA 

Guidance Document. Once these updates are approved, the Director of DMR 
should sign this policy. 

 All geologists in DMR need to consistently follow the WVDEP/DMR CHIA 
Guidance Document. 

 The geologists need to insist on accurate, site specific and realistic PHCs and 
HRPs in the permit applications they review. 

  Statewide training for all DMR CHIA writers should be held soon after the 
approval of the new CHIA policy. This training will emphasize consistent use of 
the CHIA policy, fully addressing all pertinent rules, regulations and questions on 
the DMM-4 form. During this training the findings of the CHIA panel will be 
discussed and emphasized to reviewers. 

 Training for mining companies and their consultants on what to put in PHCs, 
HRPS and how to present data in the permit application is imperative to assure a 
good permitting product and to decrease the amount of redundant corrections 
written on a permit application. 

 Training/Seminars with certified laboratories needs to be done immediately. 
Incorrect MDLs, improper handling of cores for overburden testing, etc. is 
becoming a serious problem, and a source of many detailed corrections on an 
application. 

 Material Damage 
o As required in the law and regulations, material damage should not be 

allowed at any point downstream of the permit area. 
o Also material damage should be analyzed and prevented on a cumulative 

level as defined by the CIA. 



 EQUIS/WCMS 
o DMR should insist that all water data be submitted to it electronically in a 

format that is compatible with WCMS. We need to make WCMS an 
operating tool for the geologists to use in their evaluations. 

o As of Spring 2006 a working prototype GIS interface of all EQUIS data 
was being tested on the WVDEP test server. We hope have a fully 
functioning ArcGIS WCMS toolbar to access this data by early 2007. 

o At this time all Trend Station data, all WVDEP Water Resources WAP 
data and all baseline and during mining water quality data from permits 
after 1996 are housed in the EQUIS database. 

 
 
In summary, we generally endorse the comments summary with a few dissents, 

and feel that the CHIA QA/QC review was productive in identifying areas where DMR’s 
CHIAs can be improved. Although there are still some areas of disagreement among the 
panel members, a surprising consensus was reached in several areas. 
 
 


