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PROVIDE A BRIEF SUMMARY OF THE CONTENT OF THE RULE:

This legisiative rule gstablishes the eligibility, procedures, standards, and legal documentis required for voluntary
remediation activities and brownfield revitalization.

SUMMARIZE iN A CLEAR AND CONCISE MANNER CONTENTS OF CHANGES IN THE RULE AND A STATEMENT OF
CIRCUMSTANCES REQUIRING THE RULE:

WVDEP proposes to amend 60 CSR 3 to remove the De Minimis Table from the rule so that voluntary
remediation standards can be updated annually or immediately following significant regulatery changes, using
the scientific sources outlined within the rule, without requiring the agency to run a new iegislative rule every
session. This method will ensure that the remediation standards refiect current and relevant chemical-specific
gata, exposure parameters, and toxicity information and, ulimately, human heaith and the environment is aptly
protected.

In addition, WVDEP proposes updates and clarifications te the requirements for monitored natural atienuation,
allowing applicants to submit eight (8) quarterly samples instead of four (4) years of semiannual samples, thus

giving appiicants more flexibility and significantly reducing the amount of time required to ensure a site has
been sufficiently remediated.

SUMMARIZE IN A CLEAR AND CONCISE MANNER THE GVERALL ECONOMIC IMPACT OF THE PROPOSED
RULE:

A. ECONOMIC IMPACT ON REVENUES OF STATE GOVERNMENT:

The proposed rule amendments will have no economic impact on revenues of state government.

B. ECONOMIC IMPACT ON SPECIAL REVENUE ACCOUNTS:

The proposed rule amendments will have no econcmic impact on special revenue accounts,

C. ECONOMIC IMPACT OF THE RULE ON THE STATE OR ITS RESIDENTS:

The proposed rule amendments will have no economic impact on the state or its residents.



D.  FISCAL NOQTE DETAIlL:

Effect of Proposal Fiscal Year
2020 2021 Fiscal Year {Upon
Increase/Decrease |increase/Decrease |Full
{use "-") (use "-"} Implementation)
1. Estimated Total Cost 0 4 0
Personal Services
Current Expenses
Repairs and Alterations
Assels
Other
2. Estimated Total 0 0

Revenues

E. EXPLANATION OF ABOVE ESTIMATES {INCLUDING LONG-RANGE EFFECT):

No increase or decrease of costs or revenues is expected.

8Y CHOOSING 'YES', | ATTEST THAT THE PREVIOUS STATEMENT IS TRUE AND CORRECT.

Yes

Jason E Wandling -- By miy signature, | certify that | am the person authorized to file legisiative
rules, in accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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TITLE 60
LEGISLATIVE RULE
DEPARTMENT OF ENVIRONMENTAL PROTECTION, SECRETARY’S OFFICE
SERIES 3
VOLUNTARY REMEDIATION AND REDEVELOPMENT RULE
§60-3-1. General.

1.1. Scepe. -- This Legislative rule cstablishes the eligibility, procedurcs, standards, and legal
documents required for voluntary remediation activities and brownficld revitalization.

1.2, Authority. - W. Va. Code §§ 22-22-3 and 22-22-4(c).
1.3. Filing Date. ~ AprlL-2020
1.4. Effective Date, - Jupe12020

§60-3-2. Definitions.

Uniess the context clearly requires a different meaning, the definitions contained in W. Va. Code §§
22-22-2 and 22-22B-2 apply to this rule, in addition to those defimitions sct forth below:

2.1. “Acf memns the Voluntary Remediation and Redevelopment Act, W. Va. Code § 22-22-1, et seq.

22. “Anthropogenic background” means concentrations of chemicals that are present in the
environment dug to haeman activities unrelated to operation at the site.

23, “Applicant” means a person who is applying or has applied to participate in the Voluntary
Remediation Program.

2.4. “Brownficlds Revolving Fund applicant” means a person who is applying or has applied to
participate in the Voluntary Remediation Program for a brownficld property and who is sccking or has
obtained site assessment or remediation moneys from the Brownfields Revolving Fund.

2.5, “Carcinogen” means any substance which can cause cancer.

26, “Conceptual sitc model” means a description of possible contaminant sources, migration
pathways, exposurc routes, and human and/or ccological receptors. The conceptual site model depicts
complete exposures, as well as exposures that have been, or are presumed to be, severed using activity and

use limitations and/or engincoring controls (e.g., land-use covenants, caps, and covers).

2.7. “Contaminant of concern™ means a contaminant of potential concern that is present at a site at a
concentration that requires implementation of a remedy to achicve the desired remediation standard.

2.8. “Contaminant of potential concern™ means a chemical that may be present at a site based on current
or historical site use.

2.9, “Cumulative sitc risk™ mcans the summation of risks to 2 human receptor or ecological receptor
from one or more contaminants relcased at the site over a period of time.
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2.10. “Day” means the 24-hour pertod between 12:00 AM. - 12:00 AM

2.11. “De mmmmis risks” means those risks that are so trivial that they would not require remediation
under this rule.

2.12. “Ecological receptors of concern™ means specific ecological communities, populations, or
ndividual organisms protected by federal, State, or local laws and regulations or those local populations
which provide umportant natural or econamic resources, functions, and values.

2.13. “Ecosystem™ means an intograted, setf-functioning system consisting of interactions among both
the biotic community and abiotic environment within a specified location in space and time. Sizes of
ccosystems may vary considerably.

2.14. “Endangered or threatened species™ means any plant or animal species identified as endangered
or threatened pursuant to federal, State, or local Jaws.

2.15. “Exposure” means contact by an organism with a chemical or physical agent. Exposure 1s
quantificd as the amount of the agent avatlable at the exchange boundarics of the organism (.., skin, lungs,
gut) and available for absorption.

2.16. “Exposure factors™ means values used to estimate exposurs in risk asscssment, such as the
number of days per week that a person may expect exposure or the amount of contammated media that a
person might incidentally ingest per day.

2.17. “Exposurc pathway” means the physical course a chemical or pollutant takes from its source to
the organism exposcd.

2.18. “Exposurc routc” means the way a chemical or physical agent comes in contact with a receptor
(c.g., by cating fingestion], breathing [inhalation], or touching [dermal contact]).

2.19. “Fate and transport” means the behavior and movement of a chemical through an environmental
medism.

2.20. *Free product” means regulated substance present as a nonaqueous phase hquid (e.g., liquid not
dissolved in water). These substances include liquid petroleum products such as gasoline, kerosene, dicsel
fuel, or oil, and any hazardous substance cither listed in § 101{14) of CERCLA or defined in § 1004 of
RCRA. For petrolcum hydrocarbons, the term nonagueous phase liquid includes both liguid phase and
residual phase hydrocarbons. Liquid phase product is capable of flowing downward and/or laterally into
wells or excavations. Typically, free product exists as a pool or mound floating on the water table or resting
on an impermeable soil layer. Residual phase product does not generally flow as a liguid; it occurs as
globules within fractures or pores of soil or bedrock.

2.21. “Habitat” means the arca or type of environment in which an organism or biological population
naturally lives or is found.

222 “Hazard index” means the sum of the hazard quotients for multiplc substances and/or multiple
exposure pathways.

2.23. “Hazard guotient” means the value which quantifics noncarcinogenic risk for one chemical for
one receptor population over a specified exposurs period. The hazard quotient 13 equal to the ratio of a
chemical-specific intake to the reference dose.
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2.24. “Hourly rate™ means the gross annual salary plus fringe benefits paid to an employee, plus the
indirect cost rate calculated as a percentage of salary (as negotiated and established with the federal
government through the .S, Department of the Interior, National Business Center, in accordance with 2
C.F.R. § 225), divided by 2080.

2.25. “Implementability” means the technical and administrative feasibility of an action, as well as the
availability of needed goods and services.

2.26. “Industrial land use” means land used for commercial establishments, manufacturing plants,
public utilitics, mining, distribution of goods or services, administration of business activitics, rescarch and
development facilities, warchousing, shipping, transporting, remanufacturing, stockpiling of raw materials,
storage, repair and maintenance of commercial machinery or equipment, and wastc management.

2.27. “Leaching poteniial” moans the polential for soluble constituents to be dissolved and filter
through the soil by a percolating fluid,

228, “Lowest Observed Adverse Effect Level or LOAEL” means the lowest concentration or dose
evaluated in a test that causes statistically significant adverse effects in experimental triaks.

229, “Natural background™ means ambient concontrations of chemicals that are present i the
environment and have not been mfluenced by humans (e.g., iron, mangansse).

2.30. “New information” means any information the Department obtains dircctly or indirsctly from
any person after the Secretary issues a Certificate of Completion, but does not include information the
Diepartment received in the application for participation i the Voluntary Remediation Program, including
any site assesstnent during the exccution of the Voluntary Remediation Agreement or any work plan
developed under such an agrecment, or other information available to the Department under the Voluntary
Remediation Program prior to the exccution of the Certificate of Completion. The Sceretary may consider
mformation that docs not qualify as new mformation along with new nformation, if nccessary, to defermine
whether any of the conditions for reopening set out in section 16 of this rule have occurred.

2.31. “No further action™ means a site is eligible to reeeive a Certificate of Corpletion on the basis of
site assessment sampling or sampling data developed under a Voluntary Remediation Agreement which
demonstrates that the site meets all applicable standards.

2.32. “Ne Observed Adverse Effect Lovel or NOAEL” moeans the highest concentration or dose
evaluated in a test that does not cause statistically significant adverse effects in experimental trials.

2.33. “Primary employes” means a voluntary remediation project manager, engineer, or scicntist
cmployed by the Secretary in negotiating, facilitating, oversecing, or confirming a voluntary remediation
project. The term does not include secretanes, paralegals, clerks, technicians, or others who serve to support
the activities of the primary employee.

2.34. “Probabilistic risk assessment™ means a risk asscssmont porformed using 2 mathematical
technigue that produces a distribution of values for a calculated term by solving for that term in successive
iterations. Each successive iteration requires the selection of a single input value from defined
distribution(s) for cach of the terms used fo derive the calculated term.

2.35. “Readily apparent harm™ means visual evidence of stressed biota attributable to the release at the
site, including, but not limited to, fish kills or abiotic conditions, or the visible presence of oil, tar, or other
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non-aqueous phase contaminant in soil over an area equal to or greater than two acres, or over an area equal
to or greater than 1.000 square feet in sediment.

2.36. “Reasonably anticipated future use” means potential future land and water uses which have a
credible chance of occurrence.

2.37. “Reasonable potential” means a scenaric with a credible chance of occurrence without
considering extreme or highly unlikely circumstances.

2.38. “Receptors (human)” means humans potentially exposed to contaminants released from the site.

2.39. *“Reopener” means one or more of the grounds for setting aside some or all of a Certificate of
Completion and reopening a Voluntary Remediation Agreement that is specified i section 16 of this rule.

2.40. ‘Resudential land use” means any real property or portion thereof which is used for housing
human beings. This term includes property used for schools, day care centers, nursing homes, or other
rosidential-style facilitios or recreational arcas.

241, “Risk-based concentrations™ means concentration levels developed by the Secrctary for
ndividual chemicals that correspond to a speeific incremental cancer risk level of Ix10° for residential
tand use and 1x107 for industrial land use or a hazard quotient of 1. These concentrations are to be used as
De Minimis Standards.

2.42. “Saturation concentration” means the maximum possible quantity of a substance that can dissolve
n a standard volume of a specific solvent (¢.g., water) under standard conditions of temperature and
pressure.

2.43. “Sitc assessment” means characterization of a site through an cvaluation of its physical and
cnvironmental characteristics (c.g., subsurface geology, soil propertics and structures, hydrology, and
surface characteristics) to determme if a release has occurred; the levels of the chemical(s) of concern in
environmental media; and the likely physical distnbution of the chemical(s) of concem. The site
assessment involves the collection of data as needed on groundwater and surface water quality, land and
resouree use, and potential receptors, which information is used to support remedial action decisions.

2.44. “Systemic toxicant” means a harmful substance or agent that may enter the body and injure an
organ or organ system and have an effect other than causing cancer. Most chemicals that produce systemic
toxicity do not cause a similar degree of toxicity in all organs, but usually demonstrate major toxicity to
one o two organs.

2.45. “Total dissolved solids™ means all material that passss through the standard glass fiber filter as
provided in the current edition of Standard Methods for the Examination of Water and Wastewater.

246, “Trade secrets™ means any information protected from disclosure pursuant to the West Virginia
Freedom of Information Act, W. Va. Code § 29B-1-4(a}{(1).

247 “Voluntary Remediation Program”™ means the program for the voluntary assessment and
remediation of sites under the Act.

248, “Weight-of-evidence approach”™ means the process by which measurement endpoints arc related
to an assessment endpoint to svaluate whether a significant risk of harm 13 posed 1o the environment. The
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approach 1s planned and initiated at the problem formulation stage and rosults arc inteprated at the risk
characterization stage.

§60-3-3. Eligibility.

3.1. Eligibility Criteria for Voluntary Remediation Program. — Any site is cligible to participate in the
Voluntary Remediation Program, except the followmng:

3.1.a. Any site that is subject to a unilateral order issuwed by the U.S. Environmental Protection
Agency (EPA) pursuant to §§ 104 through 106 of the Comprehensive Envirommental Response,
Compensation, and Liability Act (CERCLA), 42 U.5.C. §§ 9604 - 9606,

3.1b. Any sitc that has been listed or is proposed to be listed on the National Prioritics List
developed by EPA pursuant to Title I of CERCLA, unless EPA has formally delisted it;

3.1e. Any site that is subject to # unilateral enforcement order under § 3008 or § 7003 of the
Resource Conscrvation and Recovery Act (RCRA), 42 U.S.C. § 6928 or § 6973,

3.1.d. Any site that is subject to a unilateral enforcement order for corrective action issued pursuant
to any provision of Chapter 22 of the West Virginia Code; or

3.1e. Any site where the release that i1s subject to remediation was created through gross
negligence or willful misconduct by the applicant.

3.2, Eligibility Determination, — In deciding the acceptability of an application, the Secretary shall
determine whether the clipibility criteria of this section have been satisfied.

§60-3-4. Application to Participate in Voluntary Remediation Program.

4.1. Contents of Apphcation. — Any person who desiros to parficipate in the Voluntary Remediation
Program shall submit fo the Secretary, on a form provided by the Secretary, an electronic application which
shall contain, &f a mimimum, the following mformation:

4.1.2. The applicant’s name, which includes the applicant’s legal name and any other aliases or
other names by which the applicant is known or under which the applicant docs business;

4.1.b. The applicant’s address, which includes the current address at which the applicant can be
reached by mail and, in the event that Post Office delivery is not feasible, the applicant shall also provide a
description of his or her current address that will enable the Secretary to locate the applicant,

4.1.c. The applicant’s financial capabilitics, which include, but is not limited to, information that
demonstrates the applicamt has, or has secured access to, financial resoumrces that are adequate fo
saccessfully complete the voluntary remediation and satisfy any contractual obligations entered into by the
applicant that relate to the voluntary remediation;

4.1.d. The apphicant’s technical capabilitics, which includes, at 2 minimum, information that the
applicant is contracting or has contracted with a hcensed remediation speciahist to perform the work

required;

4.1.e. A general description of the site, which includes, at a mimimum, the following:
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4.1.e1. A written description of the sitc that includes any city, county, and strect addresses
and adjacent landmarks, buildings, waterways, former uses, or other identifying information;

4.1.e.2. The deed book number and page nomber of the site property as contained in the office
of the County Clerk;

4.1.e.3. County tax map references;
4.1e4. A map delincating the boundaries of the site;

4.1.¢.5. Horizontal coordinates of a reference point to the site, such as the center of the site or
main entrance, which location data shall have a horizontal accuracy within 5 meters (15 feet),

4.1.e.6. Any other identifying information that will serve to clearly and concisely identify the
property;

4.1.c.7. Information of which the applicant s aware concerning the nature and extent of any
known contamination at the site and immediately contiguous to the site, or wherever the contamination
came to be located,; and

4.1.¢.8. Information demonstrating the applicant’s legal right to perform the work required for
participation in the program (e.g., title report, deed, or access agrecment).

4.1.¢.9. Where an application covers two or more non-contiguous locations, the applicant shall
provide this formation for each location,

4.1.f A site assessment prepared by a licensed remediation specialist, which mcludes information
that identifics all actual or potential contaminants reasonably expected to be at and near the site, the nature
and extent of the contamination, and potential recoptors and pathways for contaminant migration. In no
case, however, shall the Seoretary deny an application on the grounds that the site assessment 1s inadequate
H the site assessment satisfies the requirements contained in W, Va, Code § 22-22-4e). Where the
Secretary determines that additional sie assessment information s necessary, the Secretary and the
applicant may address submission of the necessary additional information in the Voluntary Remediation
Agreement; and

4.1.g. Other information as requested by the Sccretary.
4.2. Application Fee.

4.2.a. Each applicant shall pay an application fse in accordance with this subsection. The applicant
shall mail the application fee, in the form of a check made payable to the West Virginia Department of
Environmental Protection for deposit into the Voluntary Remediation Adminisirative Fund, accompanied
by a transmittal letier stating the site name and address. The application fee shall be mailed at the time the
application is filed clectronically. The Department must receive both the application and application fee
before it will take any action on the apphication.

4.2.b. Should the applicant withdraw the application prior to the Secretary’s determination of
cligibility, the Department shall refund to the applicant one-half of the application fee paid by the applicant.
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4.2.¢. If the Sccretary rejects the application and applicant does not resubmit a revised application
within 25 days, the Sceretary shall refund one-half the application fee within 30 days of the rejection of the
application.

4.2.d. The applicant shall calculate the application fec based upon the points assigned to the
property using the following criteria:

4.2.d.1. Size of Property. The total square foet of surface area of the property to be covered
by the application, roonded to the nearest 1,000 square feet. For properties less than one acre, the assigned
points are 10; for propertics of one acre or more but less than five acres, the assigned points are 205 and for
propertics of five acres or more, the assigned pomts are 30,

4.2.4.2. Years of Operation. The number of years that the property was operated for any non-
residential activity. Partial years of operation should be treated as complete years of operation. For
propertiss operated 10 years or fess, the assigned points are 10; for properties operated more than 10 years
but less than 20 years, the assigned points are 20, and for properties operated 20 years or more, the assigned
points arc 30;

4.2.d3, NAICS Code. Using the North American Industry Classification System published
by the U.8. Office of Management and Budget as it applics to the activitics that have been conducted on
the property, if the property falls within NAICS Subsector Codes 316 (Lcather and Allied Product
Mamufacturing), 322 (Paper Manufacturing), 324 (Pefroleum and Coal Products Manufacturing), 325
(Chemical Manufacturing), 326 (Plastics and Rubber Products Manufacturing), 331 (Primary Metal
Manufacturing), 332 (Fabricated Metal Product Manufacturing), 333 (Machinery Manufacturing), 334
(Computer and Electronic Product Manufacturing), 333 (Electrical Equipment, Appliance, and Component
Manufzcturing), 336 (Transportation Equipment Manufacturing), or 339 (Miscellancous Manufacturing),
the assigned points are 30, if the property falls within NAICS Subsector Codes, 113 (Forestry and Logging),
211 (Oil and Gas Extraction), 212 (Mining {except Ol and Gas)), 213 (Supporting Activitics for Mining),
221 (Utilities), 311 (Food Manufacturing), 312 {Beverage and Tobacco Product Manufacturing), 313
(Textile Mills), 314 (Textile Product Mills), 315 (Apparcl Manufacturing), 321 (Wood Product
Manufacturing), 323 (Pnnting and Related Support Activities), 327 (Nonmetallic Mineral Product
Manufzctoring), 337 (Fumniture and Related Product Manufacturing), 486 (Pipeline Transportation), 488
(Support Activities for Transportation), 311 (Publishing Industries (except Intemet)), or 562 (Waste
Management and Remediation Services), the assigned poimnts arc 20, and if the property falls with any
other NAICS Subscctor Code, the assigned points are 10, If any activity falls in more than one of these
groupings, the applicant shall use the category which results in the greatest number of pomnts being assipned;

42.d.4. For any of these criteria, if the applicant does not know the correct category, the
applicant shall apply the category resulting in the greatest number of points;

4.2.d.5. Applying the criteria described above, where the total number of points 1s 30 or 40,
the application fee shali be $1,000; 30 or 60, the application fee shall be $3,000; and 70, 80, or 90, the
application fee shall be $5,000; and

4.2.4.6. If the application covers two or more non-contiguous locations, the application fee
shall be $5,000, provided that the locations uwnder consideration display similar contaminant profiles and
similar surface and subsurface characteristics. The applicant shall construe similar surface/subsurface
characteristics {o be limited to upland, riparian/wetland, karst, or other similar fandforms as approved by
the Secretary. H any of the ndividual locations mclades a surface arca greater than two acres, the apphicant
must submit a separate appheation and fee for that site.
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4.3. Confidentiality. — Information obtaincd by the Department pursuant to this rule is available to the
public, unless the Secretary certifies that the information is confidential. The Sceretary may make such
certification where any person shows, to the satisfaction of the Secrefary, that the information or parts
thereof, if made public, would divulge taethods, processes, or activities entitled to protection as trade
seCrots.

4.4, Action on Application. — The Secretary shall act upon all applications within 43 days of receipt,
unless the applicant and the Secretary both agree on an extenston of time and confirm the same in writing,
The Secretary may approve the application, reject the apphication, or accept the application subject to
correction. If correction to the application is required, the applicant shall subimit a corrected application
within 60 days of receiving notice from the Scerctary or withdraw the application. The Secretary shall act
upon the corrected application within 45 days of receipt.

4.5, An applicant may appeal the Secretary’s rejection of an application to the Environmental Quality
Board in accordance with W, Va, Code § 22B-1-7.

§60-3-5. Licensed Remediation Spectalists.
5.1, Professional Responsibilities of Licensed Remediation Specialists,

5.1.2. Any mdividual whe wishes to practice as a licensed remediation specialist in the State of
West Virginia must hold a valid remediation specialist license. Each individual has the burden of
demonstrating to the Secretary’s satisfaction that he or she mects the requirements for licensing.

5.1.b. It is the hicensed remediation specialist’s duty to protsct the safety, health, and welfare of
the public in the performance of his or her professional duties. If he or she is unablc to meet this duty, the
heensed remediation specialist may either sever the relationship with the chient or employer or refuse
professional responsibility for the work plan, report, or destgn. If the relationship is severed, the applicant
shall notify the Department within 72 hours of the severing of the relationship.

5.1.e. Specific areas of professtonal responsibility of the licensed remediation specialist are as
follows:

5.1.c.l. The licensed remediation specialist is respensible for any release of contaminants
during asscssment and remediation activitics undertaken pursuant to and contemplated i the approved
remediation agreement, work plans, or reports. The act of moving contaminants within a site in the course
of remediation activities is not considered a refease;

5.1.c.2. Where a release of contaminants in excess of those identified in the wotk plan ocours
at the sitc during remediation activitiss, the licensed remediation specialist shall immediately notify the
Department, unless the release does not exceed reportable quantitics found in 40 CFR Part 302;

5163 A licenscd remediation speciakist shall only perform assignments for which the
specialist is qualified by traiing and experience in those specific technical fields,

5.1cd A hcensed remediation specialist shall be objective in work plans, reports, and
opinions and avoid any conflict of interest with employer, clients, and suppliers;

5.1.e5 A licensed remediation specialist shall not solicit or accept gratuities, directly or
indirectly, from contractors, agents, or other parties dealing directly with the employer or client in regard

to professional services the licensed remediation specialist is performing at the work site;

8
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5.1.c.6. A licensed remediation specialist shall not accept any type of bribe, falsify or permit
misrepresentation of professional qualifications, mtentionally provide false information to the Secretary, or
knowingly associate with one who is engaging in business or professional practices of fravdulent or
dishonest nature, and

5.1.e7. A heensed remediation specialist shalk not charge any special fees above usual and
customary professional rates for being licensed,

5.1.d. The Secretary may revoke a license, suspend a license for not more than five years, or impose
lesser sanctions as appropriate for acts or omissions in violations of this rule or W. Va. Code § 22-22-1, ot
seq.

3.2, Application for Licensure. — Any individual who wishss to obtain a license to practice as a licensed
remediation specialist must submt a complete and accurate application to the Secretary on forms supphied
by the Secretary. The applicant shall submit an application fee, as specified in Table 60-3 A of this rule,
with the application. In order to qualify for the licensed remediation specialist ¢xamination, the apphicant
must demonstrate to the Secrefary that he or she meets the following cligibility requirements:

5.2.a. Minimum Bducation Requirements: All individuals applving for a license shall meet the
requiremnents of one of the following tracks:

52.a.1. Standard Track: The individual has carned z baccalaurcatc, masters, or doctorate
degree from an accredited educational nstitution in one of the following arcas: biology, chemistry, carth
sciences, environmental sciences, geology, hydrogeology, microbiology, seoil scicnces, toxicology,
scientific sub-disciplines of public health, risk assessment, hazardous waste management, engincering, or
in a curriculum the Seerctary determines is equivalent. The charter or acereditation of the recognized
cducational institution must have been effoctive as of the date the individual’s degree(s) was granted; or

52.a.2. Alternative Track: The mdividual has camed at least a high school diploma, but does
not meet the requirements for the standard track.

5.2.b. Mununum Experience Requirements: Each individual shall demonstrate to the Secrctary’s
satisfaction that e or she meets the requirements for relevant professional experience, which means that
the applicant has performed work of a professional grade and character that indicates the individual is

competent to perform professional services pursuant fo the requirements of the Act,

5.2.5.1. Relevant professional experience includes, at a minimum, practical knowledge of the
following:

5.2.b.1.A. Remediation activitics;

5.2.6.1.B. Procedures necessary to remediate a site;

5.2.b.1.C. Management of contaminants at a site, including, but not hmited to:
5.2b.1.C.1. Site investigation;
5.25.1.C.2. Health and safety protocel; and

5.20.1.C.3. Quality assurance.
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5.2.b.1.D. Feasibility studies; and
5.2.b.1.E. Remedial design.

5.2b.2. Standard Track: The individual must have six years of relevani professional
experience, one of which is supervisory or project management related.

5203, Altemative Track: The individual must have ten years of relevant professional
experience, one of which is supervisory or project management related.

5.2.5.4. In addition to the practical knowledge criteria pursuant to paragraph 5.2.b.1 of this
rule, the Secretary will also comsider the following criteria i cvaluating whether an individual’s
remediation and practical experience, considered both individually and collectively, constitute sufficient
relevant professional expenience;

32.b4.A Proficiency;
5.2.5.4.B. Broad knowledge of the various remediation technologics;

5.2.b.4.C. Number of individuals and disciplines of other professionals supervised or
coordinated,

5.2.b.4.D. Duration of employment,

52b4E. Naturc of work performed (including, but not limited to, whether such
expetience includes work at sites where subsurface investigations have occurred); and

5.2.b.4.F. Any other factors the Secretary deems relevant.

5253, The individual applying for licensing shall also provide the Secretary with three
professional references, cach of which, at a minimum, address the individual’s range of practical knowledge
ard professional experience with regard to providing professional services under the Act.

5.25.6. Work performed during a period of full-time undergraduate study at an educational
institution is considered part of the educational program, but 15 not considered acceptable professional
experience; provided, that the Seorctary may accept work performed for periods of at least two and one-
half consecutive months per calendar year when not enrolled as a full-time student, during or incidental to
undergraduate education as relevant professional experience, if the individual did not receive college credits
for that work.

5.2.0.7. The individual applying for licensing shall submit evidence of any degrees eamed from
acoredited educational institutions which demonstrate ability to meet minimum education requirements,

52.¢. Credits: Individuals whe have camed degrees from recogmized cducational mstitutions in
addition to those required to meot the minimum cducational requirements set forth in subdivision 5. 2.a.
may request that the Secretary credit some or all of that additional education toward the requirements for
relevant professional expenience in accordance with the following:
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5.2.c.1. Standard Track: One year credit for cach master’s degree and two years credit for a
doctorate degree, if the degrees are from a recognized cducational institution in one of the academic arcas
identified in paragraph 5.2.2.1;

5.2.¢2. Alernative Track: One-half year credit for cach associate degres in one of the
academic arcas identified in paragraph 3.2.a.1; and

5.2.¢.3. The Sccretary will grant to an individual up to two years maximum credit for additional
education under the Standard Track, or up to one year maximuom credif for additional education under the
Alternate Track.

5.2.c4. The individual applying for licensing and requesting credit toward the minimum
relevant professional experionce requirements shall submit evidence of any degrees earned from accredited
educational mstitutions which demonstrate education beyond the minimum education requirements.

5.3. Licensing Examination. The Secretary is responsible for implementing the following
requirements, at a minimum, of the licensed remediation spectalist cxamination:

5.3.a. Frequency and Scheduling: The Secrctary shall administer a licensing examination at least
every six months to all individuals who have met the requirements for licensure. Examinations shall be
held at the time(s) and location(s) set by the Secrctary, The Secretary shall provide public notice at least
15 days prior to the application due date for the next scheduled examination;

5.3.b. Examination Format and Content: Examinations shall test the individual’s overall regulatory
understanding and overall technical understanding, Overall regulatory understanding mcans an
understanding of the relevant State and federal environmental regulations and related written policies.
Overall technical understanding means demonstrating an understanding of basic concepts and methods in
those sctentific and technical ficlds related to assessment, containment, and remediation actions;

3.3.c. The Secretary shall preparc the liconsing examination;

5.3.4. The Secretary shall mmtialty develop 2 mimimum of thres separate examinations, The
Secretary shall not repeat one single examination vntd he or she has given the other two examinations;

5.3.c. Afterthe Sceretary has used any of the individual examinations twice, he or she shall prepars
a minimum of three now examinations;

5.3.f An individual may take an examination only if he or she has paid the applicable examination
fee established by this rule. The applicant shall pay the examination fee, as specfied in Table 60-3A of
this rule, after the Seccrctary has confirmed his or her shgibility to take the exam. The applicant shall pay
the examination fee in full by check made payable to the West Virginia Department of Environmental
Protection for deposit into the Voluntary Remediation Admnmistrative Fund, The examination fee is non-
refundable, except whean the applicant shows, to the Secrctary’s satisfaction, that his or her failure to appear
for the examination was due to circumstances beyond his or her reasonable control, m which case the
applicant may ecither request a refund or request that the Sceretary hold open his or her application until he
or she can take a subsequent exammation. The applicant shall take the make-up examination within two
vears of the Sceretary’s approval of the applicant’s written application.

53.gz. Examination Procedures and Rules: FEach individual shall present some form of
photographic identification prior to taking the test. Use of any books, notes, memoranda, scratch paper,

calculators, or other materials during the cxamination is prohibited unless explicitly permitted by the
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Secretary. No ndividual may discuss the examination or other procedures during or after the examination,
and no individual may make copics of the examination;

5.3.h. The passing score for the examination shall be 70 percent,

5.3.i Examination Results: The Secrctary shall grade the cxaminations and deliver the results to
cach mdividual within 30 days of the examination. The Secrefary will not return the examination papers to
the individual;

5.3j. Reapplication for Examimation: Individuals who fail to achieve a passing score on the
cxamination may take a subsequent examination subject to the following procedurss:

53).5 An individual shall be allowed to take a subsoquent examination that is scheduled to
occur on a date not more than two years after the date the Secrefary approved the individual’s written
application, upon receipt by the Secretary of the following tems:

5.331A A letter stating the mdividual’s mtention to take the subscquent cxammation;
and

5.3.4.1.B. The examination fee as provided in Table 60-3A.

5.3.).2. Individuals who seck to take a subsequent examination that is scheduled for a date that
is greater than two years after the date the Secretary approved the individual’s written application must
submit the following prior to taking the examination:

5.3.4.2.A. The licensing apphication as per the procedures set forth in subsection 5.2; and
5.3.1.2.B. The full apphication fee as provided in Table 60-3A.

3.3k Waiver of Examination. — If an individual requests a waiver of the examination for hecensure
as a remediation specialist, the application shall include any and all information that the applicant wants
the Secretary to consider including, bul not Iimited to, relevant licenses and cerdifications. The Secretary
may issue a one-time waiver of the examination for the purpose of submitting an application to participate
in the Voluntary Remediation Program. This watver 1s only valid for six months after its effective date.
No person shall implenient a remediation work plan unless and wntil the remediation specialist has passed
the examination. However, to be ¢ligible for a waiver, these individuals shall meet all other requirements
for licensing, inchiding, but not limited to, education, rclevant professional experience, and practical
knowledge.

5.3.k.1. The applicant shall submit an application and application foe regardless of whether
the applicant is requesting a waiver of the examination.

5.4. License rencwal.,

5.4.a. A licensed remediation specialist in good standing may renew his or her license every two
vears. The Secrctary shall comsider a renewal application filed in accordance with all appropriate
timeframes, which includes the appropriate license renewal fee found m Table 60-3A, and a complete
renewal application. A renewal application shall include evidence of continuing education as outhined in
Section 5.3,
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5.4.b. The Secretary will provide a license renewal notice to the licensed remediation specialist 90
days prior to his or her license expiration. Any individual who fails to renew his or her license shall not
continue to practice as a licensed remediation specialist after the day of license expiration. Any individual
who fails to renew his or her heense within 30 days after the expiration must reapply for examination and
is subysct to the same requirements as a new applicant.

3.4.c. Anmdividual who has timely completed all of the license renewal requirements will receive
a renewed license and may continue to practice as a licensed remediation specialist prior to receiving the
renewed license,

5.4.d. Where the applicant has timely filed a renewal apphication but the Sccrctary determines that
grounds exist for non-rencwal of the license, the Secretary shall follow the same procedure for suspension
orrevocation of licenses set forth in subsection 3.6 of this rule and, pending a final decision by the Secretary
on such renewal, the license shall remain in effect.

5.5. Continuing Education Requirements

5.5.a. Licensed remediation specialists must obtain twelve professional development hours every
24 months to be eligible for license renewal. Professional development hours may be carned by attending
and successfully completing college courses, continuing education courses, seminars, workshops, and
conferences pertaining to investigation, assessment, or temediation of hazardous substances or petroleun.
Safety traming does not meet the requirements for continuing education.

5.5.a.1. Two of the twelve required professional development hours shall be camed during
cach license rencwal period by successfully completing West Virginia Voluntary Remediation Program
training conducted by the West Virginia Department of Environmental Protection.

3.5.2.2. Additional professional development hours camed shall be calculated as follows:
5.5.a.2.A. One callege semester hour cquals 20 professional development hours.
5.5.a.2.B. One college quarter hour equals 15 professional development kours.

5.5.42.C. Onc continuing cducation unit (CEU) equals 10 professional development
howurs.

5.5.22.D. One hour of attendance at a seminar, workshop, or professional er technical
presentation at a mesting, convention, or conference equals one professional development hour.

5.5b. Documents used to support professional development hours must be submitted with the
renewal application and must include an attendance verification document showing the date of the activity,
type of activity claimed, sponsoring organization, and the actual hours of instruction.

5.3.¢. The Seerctary may excuse or modify the continming education requirements of this rale for
any certification pertod if a licensed remediation specialist demonstrates to the Seeretary’s satisfaction that
the licensed remediation specialist is unable to complets the minimurn requirements due to health reasons,
as certified by a medical doctor, or active service in the United States Anmed Forces.

5.6, Suspension and Revocation of Licenses. The provisions set forth in this subsection are in addation
to and shall not limit the procedures regarding enforcement orders contained in W, Va, Code § 22-22-12.
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5.6.a. Criteria for suspension or revocation of license. — A license issucd to a kcensed remediation
spocialist may be suspended or revoked for the following reasons:

5.6.a.1. For frand by the licensed remediation specialist in the license application process;

5.6.a.2. For fraud, dishonesty, intentional misreprescntation, or gross incompetence by the
licensed remediation specialist in the performance of any work required in a work plan or pursuant to a
Voluntary Remediation Agreement; or

5.6.a.3. For any act by the licensed remediation specialist in violation of the Act or this rule.

5.6.a4. Any circumstances that justify revocation of a license under this rule may also justify
the non-renewal of a Heense.

3.6.b. Issuance of Notice of Intent. — If the Secretary finds that sufficient groumds exist to suspend
orrevoke the license of a licensed remediation specialist, prior to the suspension or revocation, the Secretary
shall notify the licensed romediation spocialist of his or her intent to suspend or revoke the hcense. The
Secretary shall provide the licensed remediation specialist with a Notice of Intent to Suspend or Revoke by
T1.S. certified mail, return receipt requested. The Notice shall set forth the specific reasons for the proposed
suspension or revocation and shall state that the liconsed remediation specialist may request cither an
mformal conference or a hearing on the proposed suspension of revoeation pursuant to the Administrative
Procedures Act, W. Va. Code § 20A-5-1, et seq. The purpose of the informal conference and the contested
case hearing is to determine the rights, dutics, mterests, and privileges of the licensed remediation specialist.
The Secretary may appoint an impartial hearing officer fo conduct an informal conference or contested case
hearing,

5.6.¢. Request for Informal Conference or Contested Case Hearing, — The licensed remediation
specialist has 30 calendar days from the receipt of the notice to make a written request for an informal
conference or contested case hearing. A request is doomed served on the day it 1s deposited in the U.S.
mail. Failure to respond will result in the imposition of the proposed suspension or revocation. The licensed
remediation specialist has a right o an informal conference prior to a formal hearing. The licensed
remediation specialist may request an informal conference or a contested case hearing, but the request for
and holding of an informal conference does not preclude the licensed remediation specialist from requesting
a contested case hearing following the disposition reached i the mformal conference.

5.6.c.1. The issnance of a notice of mtent to suspend or revoke the license of a licensed
remediation specialist shall not prevent the licensed remediation specialist from rendering services under
the Voluntary Remediation Program pending a final decision from the Secretary following an mformal
conference and, if requested, a contested case hearing.

5.6.d. In all proceedings under this section, the licensed remediation specialist may be represented
by counsel. The Secretary shall send all notices required by this rule to counsel in the same manner as he
or she provides them to the licensed remediation speciakist.

5.6.¢. Informal Conference. ~ If the licensed remediation speciabist requests an informal conference
within the 30-day period, the Sccretary shall schedule the conference to be hold within 30 days of the roquest
in accordance with the following requirements:

5.60.e.1. The Secrctary shall notify the licensed remediation specialist and the primary
representative of the Department who was involved in the decision to suspend or revoke the licensed

remediation specialist’s license of the time and place of the informal conference. In scheduling the location
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