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INTRODUCTION 

 

This I & E Handbook provides a comprehensive guide to understanding the process of 

mining inspection procedures.  It establishes procedures for inspecting any type of surface coal 

mine, underground coal mine, dam, or quarry. It includes sections on roads, drainage, sediment 

control, blasting, and many more. 

 Although it addresses administrative issues it also includes technical information, 

interpretations or memorandums.  Additional procedures, requirements, memorandums, technical 

information, etc.  will be provided for inclusion as they become available. 

In an effort to provide a Handbook that is easy to use and not too voluminous, forms are not 

included.  Forms may be obtained from the e-permitting section or from the internet at DEP’s 

homepage.  

  This Handbook contains many references to forms required and/or used by the Department of 

Environmental Protection (DEP), Division of Mining and Reclamation.  

Forms are designated by a two or three initial prefix, followed by a one- or two-digit number. 

Because the prefix designates the agency that developed and uses the form, and the agency that 

administers and enforces the mine reclamation requirements has undergone several name changes in 

recent years, many forms still retain letter prefixes that designate former agency names. 

Letter prefixes include:  DR; MR; DMR; DEP; DMM. These may be read interchangeably, 

however, the form numbers remain unchanged. 
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SUBJECT: Policy and Procedure 

DATE: March 1, 1997 

APPROVAL: David C. Callaghan 

UPDATED:    June 2022 by Jonathan Rorrer 

  

 There has occurred a number of instances where the need for issue resolution has resulted 

in ad hoc development of policy memoranda without the benefit of administrative review. It is 

recognized that the intent was to undertake a self-motivated initiative to resolve a problem or 

issue; however, this approach has often resulted in inconsistency in program management and 

controversy. In the interest of sound management practices, I believe it is appropriate that the 

following policy-making procedure be implemented effective immediately. 

 Where the development of policies, procedures, guidelines, directives, interpretation 

regulations or other guidance becomes necessary, you are directed to first discuss the matter with 

your immediate supervisor. The initial objective should be to seek resolution of the issue through a 

careful review of the statute, the regulations, or existing policy or procedures. If these documents do 

not provide the desired guidance, the supervisor may wish to engage in further discussions to seek an 

informal resolution without the need for written policy. 

 Where it is generally agreed that written guidance is necessary to ensure consistency and to 

reduce conflict, a draft policy should be developed. This draft, along with supporting documentation 

which establishes the need, should be forwarded to the appropriate unit administrator. These are as 

designated in the attached table. No such document may be made effective without the approval of 

the Program Development Section and the Division Director will be the sole issuing authority.  
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SUBJECT: Enforcement Management Plan 

DATE: March 1, 1992 

APPROVAL: David C. Callaghan 

UPDATED: June 2022 by Jonathan Rorrer 

 

ENFORCEMENT MANAGEMENT PLAN 

Purpose:        This handbook establishes official policy and procedure for the Enforcement 

Management Plan (EMP). Goals of the department are outlined, and standards are 

established in order to assure that appropriate compliance is maintained with program 

requirements, and mandates by the Office of Surface Mining (OSM), and the West 

Virginia Department of Environmental Protection (WVDEP). 

MANAGEMENT TOOLS IN PLACE AND PENDING 

Data Processing is a primary tool that tracks and quantifies performance by field personnel with 

regard to Inspection Frequency, Issuance of N.O.V.'s and C.O.'s, timely abatement inspections and 

problem identification. A detailed example of how these functions will operate is incorporated into 

the EMP and is as follows. 

 

A. The I&E Inspector enters data into the ERIS remote database on their laptop for every 

activity, and these reports will be downloaded into the ERIS I & E system by the I & E 

Inspector. Inspections, Violations, Cessation Orders, Citizen Complaints and their 

Inspections, and Follow-Up Inspections will all be downloaded into ERIS on their 

scheduled office day but at a minimum once per week.   

 

By comparing the individual activity report for an inspector to the assignment list for an 

inspector, a supervisor can determine the performance level for that inspector. If the 

inspection rate is inadequate (too many permits not inspected on schedule) the supervisor 

should investigate the inspector's workload to determine if work level overload or 

geographical separation is responsible. If a pattern of avoidance of certain permits, types 

of permits, etc., emerges, appropriate management action must be taken. 
 

B. Inspection Form Details 

 
There are two main inspection reports: the MR-6 Mine Inspection Report and the MR-6A 

Mine Inspection Report-Dams Coal Refuse report. The MR-6A is to be used when a mine 

site includes any kind of refuse/impoundment facility. 
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By examining inspection summary reports in ERIS by region or state-wide, a supervisor 

or manager can obtain various listings of inspection activity. Summaries of inspections 

by inspector, permit, permittee or operator will also be available for management 

decision making guidance. 

 

If variations in the rate of inspections conducted are found in activity reports, the 

appropriate supervisor must determine the cause of the variance. If managerial action is 

called for, (i.e. the assignment list includes a number of widely separated or unusually 

large and complex mine sites) then proceed as appropriate. 

 

If the variance appears to be a result of poor or indifferent performance, a meeting with 

the field staff to help them conform to professional standards should be held. If there is 

no positive change in performance, then DEP Human Resources should be contacted and 

the West Virginia Division of Personnel “Supervisor’s Guide to Progressive Corrective 

and Disciplinary Action” should be followed.  

 

An estimate of acreages disturbed and reclaimed is paired with information about 

permitted and bonded acreages from the permit files, to show how activity at the mine 

site compares to that expected under the conditions required by the permit. 

 

Phased bond releases, facility types for the site, previous inspections, time required to 

perform the field activity, comments and delivery information are all included in order to 

allow for a complete picture of the activity represented by the report. 

 

1. Refuse/Impoundment Inspection Tracking – MR-6A 

 

The MR-6A form allows the field inspector to detail refuse/impoundment quality for 

specific standards, as well as enter comments if other problems not detailed in the 

performance standards occur. Both an evaluation of a specific standard and the violation 

number (if an evaluation other than full compliance is entered) can be entered on their 

laptop and then downloaded into the ERIS data bases. 

 

A copy of the Mines Inspection Report-Dams/Coal Refuse (MR-6A) can be found on our 

WVDEP intranet page along with copies of the screens used to control the information 

gathered from the reports. 

 

2. Management Reporting Facility 

 

Management reports will be generated both automatically after the closing date for a 

month's activity and on command by using ERIS reports. The report generator facility 

will allow user requirements to be entered such as date span, the region, or other selection 

criteria, so that a manager can generate a specific list of either detailed or summary 

inspection data. 

 

Inspection summary reports contain information about every inspection performed and 

logged for either a region, the state-wide agency as a whole, or an individual inspector.  
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These reports can be produced for a month, a quarter, a year, or for a specifically entered 

date-span. These reports also contain totals of inspections conducted, totals of violations 

generated as a result of these inspections, and so forth. 

 

Inspection detail reports  list more detailed information about a given group of 

inspections. All inspections of a given mine site, all inspections conducted by a 

given inspector or group of inspectors, or all inspections over a given time frame are 

the sorts of selection criteria.  Specific information gathered by field inspections will 

be available both on-line and in these reports. 

 

C. Violation Forms Detail 

 

There are three types of violations issued to operating mines by the I & E field 

inspectors: Notices of Violation, Imminent Harm Cessation Orders, and Failure to 

Abate Cessation Orders. 

 

1. Notice of Violation - MR-15 

 

An MR-15 form is used when a field inspector issues a Notice of Violation to a 

mining operation. The form allows the inspector to specify the permittee and operator 

being cited, additional owners and controllers as determined at the mine site, the 

specific location and type of mine being cited as well as the specific code or 

regulation violated and the specific nature of the violation.  

 

In addition, the remedial measures being required, the time and date of the 

completion of the required remediation, and information on the service of the 

violation are all contained on the form. This information will be downloaded into the 

ERIS I & E database by the Inspector on their scheduled office day or sooner if 

required by the I & E supervisor. 

 

2. Cessation Order MR-15A 

 
An MR-15A form is used when a field inspector issues a Cessation Order to a mining 

operation. The form allows the inspector to specify the permittee and operator being 

cited, additional owners and controllers as determined at the mine site, the specific 

location and type of mine being cited as well as the specific code or regulation violated 

and the specific activity which must be stopped. 

 

In addition, the remedial measures being required, the time and date of the completion of 

the required remediation, and information on the service of the citation are all contained 

on the form. This information will be downloaded into the ERIS I&E database by the 

Inspector as soon as possible.   Upon issuance of a cessation order, the inspector is to 

immediately notify their supervisor and the ownership and control section at HQ for entry 

of the cessation order into the applicant violator system (AVS).   

 

 

   

Page 6



I & E Handbook Chapter 1 

Introduction  

 

WVDEP 1-6 

 

 

3. Management Tracking of Violation Activity 

 

By submitting requests for violation summary reports by region or state-wide a 

supervisor or manager can obtain various listings of violation activity. Summaries of 

violations by inspector, permit, permittee or operator will also be available for 

management decision making guidance. On-line summary information about a given 

permit or inspector is available.     

 

If variations in the rate of violations or COs issued per inspection conducted are 

found in activity reports, the appropriate supervisor must determine the cause of the 

variance. If managerial action is called for, (i.e. the assignment list includes a Pre-

ponderance of poor or excellently performing mine sites) then proceed as appropriate. 

 

If the variance appears to be a result of differing standards between inspectors, a 

meeting with the field staff to help them conform to agency-wide standards should be 

held. If there is no positive change in performance, then DEP Human Resources 

should be contacted and the West Virginia Division of Personnel “Supervisor’s Guide 

to Progressive Corrective and Disciplinary Action” should be followed. More severe 

disciplinary measures may be called for, up to and including dismissal if performance 

standards are consistently and flagrantly violated. 

 

4. Citizen Complaint - MR-35 

 
There are two parts of the citizen complaint form, one for receipt of a citizen complaint 

and one for reporting the result of the official investigation of the complaint.  

 

a.  Complaint Investigation Form - MR-35 
 

This form allows any DEP staffer to record sufficient information about a citizen 

complaint to allow a field inspector to investigate the complaint and report on their 

findings about the complaint.  

 

The name of the complaint is optional, as is other identifying information; citizens 

may request anonymity. Other information about the mine site, type of problem being 

reported, location of the complaint, etc. is recorded and given to the inspector 

assigned to the complaint. 

 

Investigation results are documented by the inspector, and keyed into the ERIS I&E 

database as soon as the form is turned in to the regional I&E clerk. Information 

includes the date of last inspection, results of the investigation, permit number of the 

mine site, whether a NOV or CO was issued, pictures and other information obtained 

during the investigation along with other general information unless the citizen 

requested anonymity.  Any information gathered where anonymity was requested is 

to be held in a separate non-public file.   
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5.  Management Tracking of Citizen Complaints 
 

By requesting a complaint summary report for a Region (or statewide if desired) 

management can compare a complaint investigation activity from area to area or from 

a given point in time to the present.  The same kinds of selection criteria will be used 

as for other types of management reporting; date-span, region, by permit or inspector, 

etc. 

 

On-line summary lists of MR-35 activity will also be available for management use.  

Additional management tools have been brought about by the restructuring and 

reorganization of the agency to maximize the "hands on” management of operations. 

Examples of these are as follows: 
 

a.   A basic training program has been developed for personnel with three years or less of 

service, all new hires, and inspectors who may show deficiencies in annual 

performance appraisals.  This is to assure that the basic fundamentals are impressed 

on new hires and to reaffirm department policy and procedure. The class comprises of 

eight three-hour  modules consisting of both classroom and field exercises.  Field 

exercises must be accomplished and verified by the Supervisor or Inspector 

Specialist.  This program is tested, and the Inspector Supervisor must certify 

successful completion.   

 

Our ongoing utilization of the National Technical Training Program (NTTP) offered 

by the OSM is and will remain a large section of training policy for our staff. In 

addition to training the DEP formulates in house, other Technical Training Programs 

offered by vendors will be utilized on a case-by-case basis. 

 

b. The Environmental Specialist positions are filled at this time. These individuals will 

have specialized duties as will be described under job responsibility of this report but 

will represent a new level in the management chain, which will assist greatly in 

enhancing performance. 

 

c.   The complete inspection checklist established a standard basis on which to conduct 

complete inspections. The checklist is compiled for each complete inspection and 

reviewed by the supervisors. This will enhance the quality of inspections and add an 

extra check on field performance. 

 

d.   The quarterly aerial over flight program is mandatory for supervisors; they are to 

have flown with each of their inspectors a minimum of once a quarter. An additional 

consideration will involve aerial over flights as part of all complete inspections 

involving major facilities which will include but not be limited to refuse piles, refuse 

impoundments or structures under dam control criteria, and major surface mines. The 

availability of aircraft on an as-needed basis for field personnel will have been 

assured. 

 

e.   All activities will be monitored and reviewed by headquarters I&E and will include 

helicopter over flights, field reviews, and staff meetings, as required to orient 

performance levels and assure consistency in program application. 
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f.   An Inspection and Enforcement Handbook has been assembled which deals with 

policy and procedures. Additional work is being done at this time to assure 

consistency and to reduce conflict. No such documents will be made effective 

without prior approval through headquarters.  

 

In order to help meet the goals of the department, the following additional objectives 

must be met: 

 

• To meet the statutory and regulatory requirements of Chapter 22-3 and Title 38 

Regulations, Series 2, for 100 percent inspection frequency. 

 

• To conduct all inspections of non-compliances by/on the established abatement 

date written on the notice of violation . 

 

• To conduct all inspections of cessation orders by/on the abatement date written 

on the cessation order. 

 

• To conduct all inspections of agreed orders and suspensions by/on the date 

written the consent  orders or suspensions. 

 

• To cite all observed violations during the course of any partial, complete or aerial 

inspection. 

 

• To respond to all citizen complaints within twenty-four hours of receipt. 

 

By meeting these objectives listed above the inspector should be able to accomplish 

the overall goals of prompt compliance and proper reclamation at all mining sites, 

which, benefits the environment, department and industry. 

 

 

D.  Interaction of Objectives 

 
The department recognizes that prompt compliance and proper reclamation at mine sites 

benefits the environment, department, and industry. To that end, we have established them as 

overall objectives throughout the EMP. In order to monitor the department's performance in 

meeting those overall objectives, several interacting objectives were established. 

 
E.  Inspection Frequency 

 

In order to meet the overall goals of the department to assure prompt compliance and 

proper reclamation within the time frame as outlined in the permit package, Chapter 22-3 

and Title 38 Regulations, Series 2, the inspector must perform inspections frequently 

enough to maintain compliance with applicable law/regulation or to detect all violations 

in early stages. [The schedule for inspection priority is as follows until inspection 

frequency is reinstated per the WVDEP/DMR Implementation Plan] 
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1. An average of at least one partial inspection per month of each active surface mining 

operation. 

 

2. One complete inspection per calendar quarter of each active and inactive surface mining 

operation. An inactive operation is one which has requested and received approval to 

temporarily cease operations as provided in subsection 14.11 of the regulations, or one 

that has been granted Phase I bond release, and the vegetation on the surface coal mining 

and reclamation operation has been successfully established at the end of the first 

growing season with a minimum ground cover of sixty (60%) percent and the operation is 

in compliance with the requirements set by subparagraph (B), paragraph 10, subsection 

(b) of Section 13 of the Act or until soil productivity for prime farmlands has returned to 

the equivalent levels of yield as non-mined land of the same soil type in the surrounding 

area under equivalent management practices as determined by the soil survey performed 

pursuant to paragraph (15) of Section 9 of the Act and subsection 10.3 and Section 10 of 

the regulations. 

 

3. Prospecting operations shall be inspected as necessary to assure compliance with the Act 

and these rules and regulations. 

 

4. At least one partial inspection monthly and one complete inspection quarterly for each 

prospecting operation for which approval has been granted for coal removal in excess of 

250 tons. 

 

5.  More frequent inspections shall be made on any prospecting, active surface mining 

operation, or inactive surface mining operation as necessary to ensure compliance with 

the Act.  

 

Failure to perform timely inspections will allow the permittee to fall out of compliance. This 

will ultimately cost the permittee additional time and money to regain compliance with an 

adverse impact on the environment and cause the inspector to miss the goals of prompt 

compliance and proper reclamation. 

 
F.   Program Goals 

 

There are two types of goals associated with the EMP. The first is to assure compliance 

with Chapter 22-3, and Title 38 Regulations, Series 2, to assure compliance and proper 

reclamation of all associated mining sites in West Virginia.   

 

The second is to institute an effective management program to allow for better 

management of the inspection staff, and to correct weaknesses found in the remainder of 

this program such as permits, hearings, regulations, forms, policy, and procedures. 

Instituting these goals and practices will translate into proper compliance and reclamation 

practices. 
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G. Program Objectives 

 

The overall objective and reason for existence of DEP is to ensure prompt compliance 

and proper reclamation of mining sites. This is achieved through a thorough inspection 

and enforcement program, which monitors compliance of the operations through Chapter 

22-3 and Title 38 Regulations, Series 2. 

 

A thorough understanding of the code, regulations, policies, procedures, permit packages, 

mining practices, and inspection techniques is required for an inspector to get prompt and 

proper compliance and reclamation from the operators. An effective preventative 

program coupled with a consistent enforcement program will achieve that end. 

 

H.  Cite All Violations 

 

A second standard is to cite all violations observed.  This is critical, if inspectors do not 

cite all violations when observed the inspector will not be able to keep the permit site 

close enough to compliance to complete reclamation within the time frames allowed by 

the code and regulations. Prompt and consistent enforcement is essential for our program 

to be effective. 

 

I.   Violation Follow-Up Inspections 

 

It is imperative that when an inspector issues a notice of violation or cessation order, and 

gives the permittee an abatement date, a prompt follow-up must be conducted by/on the 

date written on the violation. At this time the violation should be abated, extended or 

turned into some other form of alternative enforcement. All of these requirements listed, 

work together to complete the overall objectives and goals set forth by the EMP. 

Prompt follow-up inspections are extremely critical in assuring compliance and timely 

reclamation. Abatement dates issued on violations should be realistic and well thought 

out to assure environmental protection, but also allow the permittee time to correct the 

situation. 

 

J.   Policy Statement 

 

It is the policy of the Department of Environmental Protection, Division of Mining and 

Reclamation, to ensure that all inspectors meet the standards set forth in the EMP. These 

standards were officially established by memorandum by the Director, on which is 

enclosed. It is the responsibility of each regional director, to ensure that the EMP is 

utilized by the field supervisors and to monitor the field supervisor’s compliance with the 

procedures set out in this handbook. It is the policy of this department to incorporate the 

results of the EMP into the Standard Employee Evaluation Form, which is completed 

annually on each inspector. 

 

For those inspectors and field supervisors who continually fail to meet the requirements 

as set out in the EMP and if that continued failure is directly attributable to the inspector 

or field supervisor, they as individuals will be held accountable. The use of disciplinary 
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action, depending on the severity of the problem to be addressed, could range from verbal 

or written reprimands, suspension without pay, and for continued failure to enforce these 

policies, dismissal from their job responsibilities in accordance with civil service 

guidelines. 
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SUBJECT: I & E Performance Standards 

DATE: March 1, 1992, Revised 09/2013 

APPROVAL: David C. Callaghan, Revised by John T. Vernon 

UPDATED: June 2022 by Jonathan Rorrer 

 

I & E Performance Standards 

 
Below are the required performance standards for I & E Field Personnel from Deputy 

Directors to Inspectors in Training. Employees should familiarize themselves with aspects of these 

requirements for all positions listed for a more thorough understanding of the interaction between 

positions. 

 

A.  Deputy Director of Operations 

 

An employee in this class performs administrative and technical work of a professional 

nature, directing a major program of the DEP as may be outlined in Chapter 22 of the 

Code of West Virginia. 

 

Employee has authority to exercise independent judgment in all matters within assigned 

jurisdiction. Work is reviewed by the Director and Secretary, primarily for results for 

compliance with policy. 

 

Employee advises and makes recommendations to the Director and Secretary, regarding 

policies, rules, regulations, and procedures for the operation of the Department. 

 

Primarily responsible for independent decisions rendered on program and operation 

issues as it pertains to operational areas under their primary jurisdiction. 

 

Knowledge of the principles and practices of personnel management and public 

administration. 

 

Comprehends, interprets, and executes the laws, regulations, policies, and objectives of 

the Department in an efficient manner. 

 

Reviews, investigates, and submits comments and recommendations relative to new 

legislation and amendments to existing legislation pertaining to the interest and 

jurisdiction of the Department. 

 

Exercises broad independent judgment, delegates authority, and evaluates the results of 

work performed. 
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Initiates new programs, evaluates programs, and directs implementation. 

 

Maintains good working relationships with federal, state, county officials, and private 

citizens. 

 

Effectively communicates, both orally and in writing. 

 

Directs investigations, reviews reports, and recommends and takes appropriate action on 

the basis of these reports. 

 

B.  Regional Director 

 

Provides direct supervision of the Inspection and Enforcement Supervisors assigned to a 

regional office.  Coordinates and monitors the work of the permitting staffs to ensure that 

the work of the Mining Permit staff, the NPDES Permit staff and the Inspection and 

Enforcement staff are completed in a timely manner and authorizations from each 

required unit are coordinated as required. 

 

Position is responsible for all purchasing and business activities for the Regional Office. 

 

Evaluates mining, reclamation, and water treatment activities for all coal mining and non-

coal mining permits in the region. 

 

Works with various vendors and associated landlord representatives ensuring a safe and 

presentable physical building. 

 

Works closely with various local, state, and federal governmental agencies, as well as 

individuals and organized citizen groups striving to enhance/resolve overall reclamation 

efforts in the region. 

 

Provide and participate in multiple management strategies with the DMR Director and 

other senior staff to maintain a higher level of overall Division consistency and 

reliability. 

 

Recommend hiring and other employee personnel decisions to the Assistant Deputy 

Director for Inspection and Enforcement, the Deputy Director of Operations, and the 

Director. 

 

Represent the WVDEP and the Division of Mining and Reclamation at various 

environmental and Mining related functions. 

 

C.  Environmental Inspector Supervisor 

 

Plans, assigns, coordinates and monitors work and training of assigned inspectors, 

inspectors-in-training and specialists engaged in complex technical or inspection duties; 
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follows-up to ensure all complaints and reports are acted upon; acts as a liaison between 

administrative and field inspection personnel. 

 

Consults and advises administrators concerning proposed changes in policy and work 

procedures.  Reviews and ensures all regulatory and procedural requirements are being 

met as required by law and/or policy. 

 

Interprets laws, rules, and regulations and applies such interpretations to specific cases or 

situations. 

 

Instructs, trains, advises, and evaluates the work performance of assigned inspection 

personnel. 

 

Recommends promotions, demotions, and other personnel actions; investigates employee 

grievances, reports findings, and recommends resolutions. 

 

Coordinates multi-agency reviews of permit applications. 

 

Represents agency at various symposiums, hearings, meetings, and discussions. 

 

Evaluates the work performance of technical and field inspection personnel. 

 

Completes reports on activities for review and approval by an administrator; assists legal 

counsel in the preparation of materials for hearings in courts of law; testifies as 

necessary. 

 

Discusses with public officials, private business representatives and the general public on 

their efforts to treat, control and minimize wastes, or their efforts to control 

environmental impacts of regulated facilities, and outlines pertinent statutory and 

regulatory obligations. 

 

Investigates complaints of no response or unsatisfactory response to reported suspected 

environmental harm from point sources, nonpoint sources, or regulated facilities. 

 

D.  Environmental Inspector Specialist 

 

Trains inspectors-in-training and inspectors. 

 

Coordinates and monitors work of inspectors-in-training and inspectors engaged in 

complex technical or inspection duties. 

 

Follows-up and evaluates performance to determine the need for additional or more 

intensive training. 

 

Interprets laws, rules, regulations, contracts, engineering drawings, plans, specifications, 

explains such to others, and enforces the provisions thereof.  
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Conducts training seminars for inspectors and other technical and professional personnel. 

 

Completes reports on activities for review by supervisor; assists legal counsel in the 

preparation of materials for hearings in courts of law or administrative proceedings; 

testifies as necessary. 

Consults and advises supervisor concerning proposed or needed changes in policy and 

work procedures. 

 

Makes inspections at sites to verify the accuracy or completeness of inspection reports 

submitted by inspectors-in-training or inspectors. 

 

Responds in accord with approved emergency response procedures to spills or releases of 

pollutants, some of which may be hazardous substances. 

 

Discusses with public officials, private business, representatives, and the general public 

on their efforts to protect the environment and to outline pertinent statutory and 

regulatory obligations. 

 

Investigates complaints pertaining to previously reported suspected environmental harm 

from point sources, nonpoint sources, or regulated facilities to determine if prior 

inspections were conducted and appropriate action taken. 

 

Performs specialized duties as assigned by supervisors or Deputy Director's to include 

but not limited to blasting, excess spoil disposal, and citizens’ complaints. 

 

E.  Environmental Inspector 

 

Collects samples from state waters, soil, and discharges for field and laboratory analyses 

to determine environmental quality and compliance documents findings. 

 

Makes regular inspections of sites to ascertain types of wastes produced, sources and 

volume of wastes, efficiency of treatment, disposal methods, compliance with laws, 

regulations, issued permit conditions, reclamation contracts, best management practices 

or to determine the condition of state waters, or to evaluate surface mining and 

reclamation practices per mandated frequency. 

 

Discusses with public officials, private business representatives and the general public, 

on their efforts. to protect the environment and to outline pertinent statutory and 

regulatory obligations. 

 

Investigates complaints pertaining to suspected environmental harm from point sources, 

nonpoint sources, or regulated facilities. 

 

Conducts field reviews of permit applications, contract proposals or sediment control 

plans. 
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Determines the intervals and appropriate sites for sampling, records pertinent data 

concerning relevant factors, and interprets data collected. 

 

Inspects sites under construction and/or during operation for compliance with contracts, 

permits, or best management practices. 

Responds, in accordance with approved emergency response procedures, to spills or 

releases of pollutants, some of which may be hazardous substances. 

 

Consults with supervisor on observations, variances cited in complying with regulations, 

and problems noted during inspections in order to determine courses of action which will 

accomplish the regulatory objectives. 

 

Initiates criminal, administrative, or civil enforcement or prosecution actions against 

suspected violators of environmental protection laws; testifies in court or administrative 

proceedings as required. 

 

Orders immediate cessation of any operation or portion thereof when provided for by law 

where the public welfare or safety calls for such or when necessary due to noncompliance 

with law, regulations, permit conditions, and/or agency orders. 

 

Makes decisions on change orders on reclamation contracts, adequacy of construction 

materials and methods, and verifies appropriateness of payment requests. 

 

Coordinates enforcement activities with technical staff. 

 

Writes technical and activity reports. 

 

F.   Environmental Inspector-In-Training 

 

Learns to perform assigned duties under the guidance of the Environmental Inspector 

Specialist, Environmental Inspector or Environmental Inspector Supervisor. 

 

Collects samples from state waters, soil, and discharges for field and laboratory analyses 

to determine environmental quality and compliance, documents findings. 

 

Makes regular inspections of sites to ascertain types of wastes produced, sources and 

volume of wastes, efficiency treatment, disposal methods, compliance with laws, 

regulations, issued permit conditions, reclamation contracts, best management practices 

or to determine the condition of state waters, or to evaluate surface mining and 

reclamation practices, per department frequency requirements. 

 

Discusses with public officials, private business representatives and the general public, 

on their efforts to protect the environment and to outline pertinent statutory and 

regulatory obligations. 
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Investigates complaints pertaining to suspected environmental harm from point sources, 

nonpoint sources, or regulated facilities. 

 

Conducts field reviews of permit applications, contract proposals or sediment control 

plans. 

 

Determines the intervals and appropriate sites for sampling and records pertinent data 

concerning relevant factors. 

 

Inspects sites under construction and/or during operation for compliance with contracts, 

permits or best management practices. 

 

Responds, in accordance with approved emergency response procedures, to spills or 

releases of pollutants, some of which may be hazardous substances. 

 

Consults with supervisor on observations, variances cited in complying with regulations, 

and problems noted during inspections in order to determine courses of action which will 

accomplish the regulatory objectives.  

 

Initiates criminal, administrative or civil enforcement or prosecution actions against 

suspected violators of environmental protection laws; testifies in court or administrative 

proceedings as required. 

 

Orders immediate cessation of any operation or portion thereof when provided for by law 

where the public welfare or safety calls for such or when necessary due to noncompliance 

with law, regulations, permit conditions, and/or agency orders. 

 

Makes decisions on change orders on reclamation contracts, adequacy of construction 

materials and methods, and verifies appropriateness of payment requests. 

 

Writes technical and activity reports. 
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SUBJECT: Requirements for Personal Safety Equipment 

DATE: Revised 01/93 
 

UPDATED: June 2022 by Jonathan Rorrer  
 

 
 

Purpose:  To establish requirements for mandatory use of  personal safety equipment. 

 

Legal Authority/Reference:  36 CSR 38  

 

Policy/Procedure:   

 

All persons shall wear safety-toed shoes and a hard hat in and around the active area of any mine 

site.  In addition, all persons shall wear safety-toed shoes equipped with metatarsal guards in and 

around underground mines, preparation plants, and loading facilities.  All persons shall wear 

approved eye protection in and around underground mines, preparation plants, and loading 

facilities.  
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SUBJECT: Communications Policy: General News Media 

DATE: Revised 01/93 and 09/30/2020 
 

UPDATED: June 2022 by Jonathan Rorrer  
 

 
 

Purpose:    

 

This policy emphasizes the importance the Department of Environmental Protection places on 

the release of complete and accurate information to the news media and the role the news media 

has in communicating the agency’s mission. 
 

A. Public perception of the DEP is formed by the agency's actions and how those actions are 
communicated to the public through stories in newspapers and on television and radio.  
Therefore, it is important for DEP to cooperate with the media at all times by releasing 
complete and accurate information. 

 
News pertaining to the DEP and its environmental responsibilities is generated in two 
ways: agency initiated, or media initiated.  In either instance, it is important to remember 
that every time DEP employees talk with the news media, it is an opportunity to tell the 
DEP's story and to educate the public on environmental matters facing West Virginia. 
 

Questions about this policy should be directed to the DEP Public Information Office 
(PIO). 

 
B. Public Information Office (PIO). 

 
1. The Public Information Office's (PIO) role is to respond to news media and public 

inquiries about the DEP and its activities.  The Office also is responsible for working 
with the DEP's various programs to develop and coordinate informational and 
educational materials, news releases, exhibits, events and other public-oriented 
activities. 

 
To accomplish its mission, the PIO is staffed by the Chief Communications Officer  
and Public Information Specialists, who are housed in the Executive Office and serve 
the different divisions  within the DEP.  

 
2. To ensure the DEP "speaks with one voice" and to avoid mixed messages or 

unnecessary controversies, the following guidelines have been developed: 
 

a.  News Releases: All agency news releases shall be submitted to the PIO for review 
and approval before release.  All agency news releases will be distributed by the 
PIO .  The PIO maintains media mailing lists. 
Divisions that  need  assistance  in  developing  news  releases  should  contact  
the  PIO.  When a release is issued from the PIO, copies will be distributed within 
DEP. 
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b.  Media Contacts: The Chief Communications Officer shall serve as the agency's 

main news media contact. DEP employees, at certain times, may be asked to 
speak with the media regarding a specific project, incident, or event. No 
interview shall be given, or background information provided – on the 
record or off the record – without prior approval from the Chief 
Communications Officer. A representative from PIO, whenever possible, should 
be present for an interview.If a member of the news media contacts a DEP 
employee directly, the DEP employee should notify PIO of the contact 
immediately. The DEP emplpyee may respond to the member of the news media 
informing them to direct all inquiries to the Chief Communications Officer.  

 
c.  Publications: Promotional and educational material produced by the DEP shall be 

submitted to the PIO for review and editing prior to paste-up and printing.  This is 
to ensure consistency among agency publications.  A brochure, pamphlet, 
promotional or educational material should be printed in sufficient quantity to 
allow distribution to the DEP's field offices and at public events. 

 
The DEP's commitment to the principles, practices and spirit of equal 
employment opportunity and to affirmative action shall be kept in mind when 
brochures, pamphlets or other promotional or educational materials are prepared 
for printing.  As appropriate, the Equal Employment Opportunity statement, in 
brief or in full, shall be included on each such publication.  Further, when 
illustrations or photographs depicting DEP employees or the general public are to 
be used, such illustrations or photos shall be reflective of the diversity of the 
agency work force and/or of the state's population. 

 
d.  Displays: Promotional and educational displays that depict DEP programs and 

offices should be coordinated with the PIO . 
 

e.  Freedom of Information Act (FOIA) Requests: The PIO should be notified 
when offices receive FOIA requests. They can request a FOIA by emailing 
DEPFOIA@wv.gov.  Because of legal requirements, DEP program offices shall 
process requests in a timely manner and notify the PIO when the request has been 
completed.  When the PIO receives a FOIA request,  it is sent to the appropriate 
office where the information can be compiled or made available to the requestor  
(see Communications Policy: Freedom of Information Act). 

 
As a rule, a request for agency information should be treated as a FOIA request if 
the information sought requires a file review or goes to specific agency actions.  
Persons seeking file reviews or information about agency actions are to be 
directed to submit their request to the PIO, either by email, letter, or fax, stating, 
as specifically as possible, the information being sought. 
 
Information that is generic in nature, such as promotional and educational 
brochures, booklets and pamphlets, general reports (water quality, etc.) or permit  
and facilities lists (landfill, NPDES, UST, LUST, CERCLIS, etc.) should NOT be 
treated as a FOIA request and should be handled in a timely fashion by the 
individual program offices without contacting the PIO or requiring a letter from 
the requestor (a log of such requests should be kept to help the DEP better serve 
the public in the future). 
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f.   Internal Communication: Information that might be of general interest to DEP 

employees should be coordinated with the program chiefs and sent to the PIO . 
 

C.  Handling News Media Inquiries. 
 

1. Given its regulatory responsibilities, the DEP will be the focus of news media 
attention from time to time.  Because public perception is influenced by the news 
media, it is important for the DEP to be consistent in the messages it sends through 
the media. 
 
DEP employees who are contacted directly by member of the news media - whether 
by phone, email, or in person- should notify the PIO immediately. DEP employees 
shall not consent to an interview without approval from PIO. The employee shall also 
notify his/her supervisor of the media contact.  
 
PIO may request a DEP employee speak with the news media about a project or 
initiative. Whenever possible, a member of PIO should be present for the interview. 
DEP employees can decline to be interviewed.  
 
When talking with the news media, remember that reporters have a job to do, just as 
you do. Reporters work on deadlines, and may feel pressured to "get the story.” You 
should remain calm and speak slowly and clearly, and make sure you never get into 
an argument with a reporter.  
 
DEP employees with questions about media-related matters, or for guidance, should 
contact the PIO.  
 

2.  When responding to news media inquiries, DEP employees shall adhere to the 
following guidelines: 

 
a.   Answer all questions factually and completely.  

 
b.   If you do not know the answer to a question, don't be afraid to say so. You can tell 

the reporter you will find the answer and get back to them or refer them to 
someone who knows the answer. Do not speak for other government agencies or 
private entities.   

 
c.  Be careful in selecting your words. (Remember, the reporter cannot quote you if 

you don’t say it.) 
 
d.   Keep answers NON-technical and jargon free. (Remember, you are the expert and 

you should explain the issue or situation clearly so the general public can 
understand.) 

 
e.    Keep your answers short and concise. (Work to get you message across in 10 

second to 15 second "sound bites." This will help when being interviewed by 
radio or television reporters) 

 
f. .  Control the interview. (Stress and re-stress the points you think are the most 

important ) 
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g.   Counteract negative questions with positive answers. (Do not repeat the negative 

question. Restate your points) 
 

h.   Try to further a reporter's education on the issue or issues. (Most reporters are 
generalists, so take some time to explain the issue) 

 
• NEVER  use humor or sarcasm to make a point or explain an issue. 

 
• NEVER make up an answer, or give inaccurate information. 
 
• NEVER say "NO comment.  " (It gives the impression you are hiding 

something.) 
 
• NEVER inject personal opinion into the interview.  When being interviewed, 

you are representing the DEP, not yourself) 
 
• NEVER become angry or lose your temper during the interview. (If you 

become angry, take a deep breath and count to 10, or excuse yourself for a 
moment so you can regain your composure) 

 
• NEVER speculate on a cause or what the agency may do.  
 
• NEVER use "off the record." (Assume everything you say will be quoted.  If 

you don't want to see it in print, then do not say it.) 
 
• NEVER ask a reporter to kill a story. (It may only serve to create a 

controversy.) 
 

D.  After the Interview Follow Up. 
 

1.   After the interview, contact your supervisor and the Chief Communications Officer 
by email  to provide a brief summary of the interview. 

 
2.   Look for the story to see if the reporter accurately reported the event and your 

comments. (Use the experience as a learning tool. Send a copy of the story to the 
PIO.  

 
3.   If the reporter misquoted  you or inaccurately reported the issue, call the Chief 

Communications Officer  to see if you can clear up any misunderstandings with the 
reporter.  

 
4.  If you have problems with a member of the news media, contact the PIO for 

assistance. 
 

E.  Exceptions. 
 

1.  Any exceptions to this policy must have prior written approval from the Director. 
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SUBJECT: Forty (40) Hour Work Week 

DATE: 07/94 
 

UPDATED: June 2022 by Jonathan Rorrer  
 

 
 

Please be advised that according to the Fair Labor Standards Act (F.L.S.A.), each DMR  Inspector 

shall not work more than forty (40) hours per week without due compensation.  (i.e. time and 1/2 for 

overtime) 

  

These employees must have prior written approval from their immediate supervisor before 

exceeding the forty (40) hour week. 

 

If you have any questions, please contact your I & E Supervisor.  

 

NOTE:  Due to reclassification by the Division of Personnel, the inspector position was reclassified 

to non-exempt status.  Also, EMERGENCY WORK in excess of the 40 hour week does 

NOT require written approval from the Supervisor. 
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SUBJECT: Policy Effectiveness 

DATE: 02/1996 
 

UPDATED: June 2022 by Jonathan Rorrer  
 

 
Purpose:  Clarification of effectiveness of current policies. 

 

Legal Authority/Reference:  W.Va. Code §22-3-4 

 

Policy/Procedure: 

 

 By virtue of the authority granted in Section 4, Article 3, Chapter 22 of the West Virginia 

Surface Coal Mining and Reclamation Act, the following disclaimer will take effect 

immediately: 

 

Any policy/procedure written prior to 1/93 that is not contained in the Inspection and 

Enforcement Handbook (compiled circa 1/93 as updated) is considered void and rendered non-

enforceable. 
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SUBJECT: Inspection Narratives

DATE: 01/93 

UPDATED: June 2022 by Jonathan Rorrer  

Purpose:    To establish procedure for preparing inspection narratives.   

Policy/Procedures: 

Prior to any surface mining, quarry, or transfer applications being forwarded to the Director with a 
recommendation for issuance or denial, the I & E Inspector shall complete the appropriate narrative in 
accordance with the following guidelines:  

A.  Inspector's Narrative shall be completed and uploaded into eSS for all surface mining, quarry, 
and transfer applications prior to submittal to Headquarters for Director's decision. 

B.  The Narrative shall be formatted by the I & E Secretary to reflect all questions as indicated 
and the inspector's response but shall exclude the examples (i.e.....).   

C.  If recommending issuance, the inspector shall sign and date the proposal/drainage map and 
shall also initial and date the first page of the applications form.  If recommending denial, the 
inspector should note "Recommend Deny" above his signature. 

D.  If the application contains more than one SMA/Permit #, the inspector shall only be required 
to complete one narrative, but the narrative shall reflect all SMA/Permit #'s and any other 
permit specific information as required. 

E.  A narrative is required for all SMA’s, quarry applications, significant revisions and IBR’s, and 
renewals.  Notices of Intent to Prospect, Operator Reassignments, Insignificant Modifications 
and IBR’s will have a short memo recommending approval or denial prepared. If the 
recommendation is for denial, the memo should explain why.  The inspector will also sign and 
date maps.  If the application does not include maps, the inspector will initial and date in the 
upper right-hand corner of the first page of the application form. 
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SUBJECT: Ownership and Control Relative to Consent Orders

DATE: 01/93  Revised 25, 2017 

UPDATED: June 2022 by Jonathan Rorrer  

Purpose: Establish guidelines for signatories on consent orders. 

Legal Authority: W.Va. Code §22-3-9; W.Va. CSR §38-2-3.1 

Policy/Procedures:  

Recent events have shown a need to establish a policy regarding permittees whose ownership and 
control information has been substantially or completely changed without notice to DEP, where the 
permittee is now attempting to execute a consent order to resolve a show cause proceeding or some 
other document binding the company.  In these instances, before DEP can resolve the issue the 
permittee must show that the person executing the document is, in fact, an owner/controller (and in 
some instances a principal officer) of the permittee.  This way DEP ensures the permittee is actually 
aware of the action, and that the permittee is legally bound by the person signing.  In addition, in 
most instances an MR-19C, for a 10% - 49% ownership change, or an MR-19A, for a greater than 
50% ownership change, must be submitted to correct the ownership and control of the permittee. 

Examples of the situations where this procedure may be necessary are as follows: 

A.  The permittee is sent a show cause notice or draft consent order.  Then, someone whom the 
inspector and DEP, as a whole, have never associated with the permit or permittee responds.  
Upon inquiry, the inspector is told that the company has been bought out by completely 
different owners, and the officers and directors previously associated with the permittee 
resigned at the time of sale.  All of the current officers, directors and owners are completely 
different than those on DEP records. 

B.  Through a similar situation, the inspector is told that the original application filed by the 
permittee was not accurate in its listing of the officers, directors and owners.  The owners and 
controllers have been different than those listed on DEP records all along.  Through some 
error, incorrect O/C information was originally filed.  The person(s) whom DEP listed as 
responsible signatories for the permittee are actually not legally able to sign for the company.  
Other persons are responsible as principal officers, directors, or owners. 

C.  Situations similar to the first two given in that the vast majority of O/C has been changed 
without notice to or approval by DEP, but where one or two officers, directors or owners have 
stayed the same.  Where excess of 50% or more of the permittee's ownership has changed 
(i.e., shareholders, partners, or owners), a MR-19A will be required because "effective 
control" of the permittee will have changed.  Any changes in officers, directors or other O/C's 
should also be included in the 19A.  (However, where ownership has NOT changed and only 
some officers or directors have changed, a 19A will not usually be required.  In this instance, 
a previously approved principal officer who remains in that position may sign the consent 
order without further submissions.  The supervisors should bring the situation to the 
Administration Operations Director’s attention, in making a decision on whether a transfer or 
only an O/C update will be required). 
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D.  Where this kind of situation arises, the permittee will be instructed to send relevant 
documentation of the O/C change (sales agreement, stock certificates, articles of merger, etc.) 
to the O/C Unit in Headquarters.   The inspector or supervisor will coordinate with 
Headquarters as to whether the documentation is sufficient to show that the consent agreement 
or other document will be executed by someone who can bind the permittee to its terms.  
Once the permittee’s status is resolved, the permittee will be instructed to submit a MR-19A 
identifying the new owners or controllers.  Upon submission of the MR - 19A, but before 
approval of it, the consent order or other document may be signed by the person(s) cleared by 
the O/C Unit and then by DEP.  Please note that, where a show cause proceeding is involved, 
usually BOTH the prior and current O/C's will be blocked if the consent order is not complied 
with, because the prior O/C's were likely involved at the time the violations leading up to the 
Show Cause were created. 

E.  By following this procedure, the proceeding can be resolved in a timely fashion without 
further delays from unapproved persons being involved.  In addition, we will obtain complete, 
accurate and up-to-date information on the permittee's ownership and control.  This will be to 
our advantage since we will then have correct lists of persons to notify of violations, and also 
to the permittee’s advantage since the O/C information will be current should they file an 
application. 

F.  This same procedure may also be used in those situations where the permittee must file some 
sort of application (e.g., a renewal) in order to maintain SMCRA compliance, but the O/C has 
changed to the extent that none of the previously approved principals are around to sign.  
Again, the situation should be brought to the Administration Operations Director in 
Headquarters.  
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SUBJECT: Termination of Not Started Permits that are 3 Years Old

DATE: 01/93 Revised 01/25/2017 

UPDATED: June 2022 by Jonathan Rorrer  

Purpose:   To clarify the requirements and establish procedures for extension or termination of 
permits that are not started by end of the 3rd year after issuance.                                             

Definitions:  A Not Started Permit is a permit which has not had any mining related disturbance 
within the permit area.  Mining related disturbance includes, but is not limited to, 
road construction, drainage construction, overburden removal, construction of 
permanent facilities, clearcutting, etc., by the permittee and/or operator.  Prospecting 
disturbance within a permit area must have been addressed by an approved Notice of 
Intent to prospect and reclaimed in accordance with 38-2-13 in order for the permit to 
be deemed not started.  Underground mine face-ups within a surface mine permit area 
shall be deemed to be started if they are also bonded by the surface mine and no 
underground coal extraction has occurred. 

Legal Authority/Reference:   W.Va. Code §22-3-8 

Policy/Procedure:   All not started permits should be reviewed for compliance with §22-3-8, two 
and one-half years after the issue and/or renewal date.  The following procedures are 
required for any not started permit that is two and one-half years old. 

A.  For permits approaching the three (3) year anniversary deadline, the inspector or the I 
& E Unit Clerk shall notify the permittee that the permit will expire on the three-year 
anniversary date using the sample letter found on the intranet under Mining and 
Reclamation.  This notification should be sent at least 90 days before the three-year 
anniversary (mid-term) date but no more than 180 days before the mid-term date. 

B.  If the inspector receives a written request for extension, he or she should determine if 
the request provides appropriate justification for extension (see 22A-3-8(e) for 
guidance) and if the permit will need to be modified to comply with current regulatory 
standards.  A permit revision should be required only if it is necessary to ensure 
compliance, timely reclamation and/or environmental protection.  Some permits will 
need no revision at all.  Examples of revisions that may be required include addition of 
a mine and reclamation sequence, addition of backfill stability analysis for steep slope 
mining, revision of water monitoring requirements, addition to PHC data and revision 
of PHC conclusions, and addition of written requests of variance that are implied by 
existing permit but not specifically granted by the existing permit. 

     If the inspector believes an extension of the permit is justified, he/she should prepare a 
draft extension letter using the appropriate sample letter on the intranet under Mining 
and Reclamation.   The inspector shall specify the extended date, which shall not 
exceed the 5-year anniversary (expiration) date for the permit.  Where appropriate, the 
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inspector shall also specify revisions required and a time of submittal of said revision.  
Any revision required should be submitted prior to permit renewal. 

C.  If no request for extension is received prior to the 3-year anniversary date or if a 
request for extension does not adequately justify an extension in accordance with 22-
3-8(e), then it becomes necessary to terminate the permit.  The inspector shall prepare 
a Termination letter for the Deputy Director signature and a MR-7c, noting in the 
comment section that "the permit has not started operations within 3 years of the 
permit issue date and has been terminated."  This letter and the MR-7c should be 
forwarded to the Deputy Director for signature through the I & E supervisor and 
Release Specialist. 

D.  If a permittee requests release in response to the notification described in paragraph A 
(above), then a termination letter is not necessary.  The inspector will only need to 
prepare the MR-7c with a note in the comment section that the permit is not started, 
and the permittee has requested release.  Attach a copy of the request for release to the 
MR-7c as usual. 

E.  There should not be any not started permits which have exceeded more than three 
years since issuance (or the most recent renewal date).  However, if any of these are 
discovered, that have not been notified in accordance with the procedure given above, 
you should proceed in accordance with the guidelines listed above. 
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SUBJECT: Reclamation Plans

DATE: 01/93 

UPDATED: June 2022 by Jonathan Rorrer  

 Purpose:  To explain the level of detail required in Mining and Reclamation Plans for Permit 
Applications. 

Legal Authority:  W.Va. Code §22-3-13(c), W.Va. CSR §38-2-14.15(b); §38-2-15.2(b); §38-2-3.6 

Policy/Procedures: 

A large area or mountaintop removal mine that through its life will mine a main ridge and/or 
several finger ridges and will also generate several excess spoil disposal fills should lay out on 
a relative basis, the sequence of removal of overburden, disposal of excess spoil, and 
backfilling of the mined area.  It should specifically identify the source (i.e., mining area) of 
spoil that will be placed into each excess spoil disposal fill, and the timing of construction and 
reclamation of that fill in relation to the progress of mining. 

The maximum amount of the mine area, either by acres or by proportion of the total operation, 
which will be disturbed at any given time should be clearly specified.  For multiple-seam 
operations, it is critical that the plan identify the point in the operation when backfilling of 
specific areas will occur and the timing and distances whereby backfilling will lag behind the 
active coal pit(s).  The plan should further make clear the maximum amount of acreage that 
will be disturbed at any time. 

Each permit application must have a reclamation plan that can be completed within the scope 
of the proposed operation or in consideration with other already issued and operational 
permits.  A plan which proposes to reclaim with overburden from future (not yet issued) 
permits is not acceptable and cannot be approved.   

If the applicant does not propose (and obtain approval of) any alternative limits, those 
specified in the regulations at CSR §38-2-14.15(b) or CSR §38-2-15.2(b), as applicable, will 
be applied and strictly enforced. 
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SUBJECT: Permitting of Coal Preparation Facilities

DATE: 01/93 

UPDATED: June 2022 by Jonathan Rorrer  

Purpose:   

To address the requirement of a permit for all coal preparation facilities and those facilities 
which may be exempted. 

Definitions: 

Coal Preparation Plants - as defined under Section 38-2-2 of the Rules and Regulations Coal 
Loadout Facility - any facility which is used to load coal for transportation and is not included 
under the definition of a coal preparation plant. 

Legal Authority:  W.Va. CSR §23-8; W.Va. CSR §38-2-2 

Policy/Procedures:   

All coal preparation plants require a permit under Chapter 22, Article 3 regardless of their 
distance from the mine site. 

The only sites which do not require a permit are coal loadout facilities as defined above.  
However, these sites shall be required to obtain an NPDES permit where there is a point 
source discharge. 

Any facility which physically (including crushing, sizing or sieving) or chemically (even if 
with water only) processes coal is required to obtain an Article 3 reclamation permit. 
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SUBJECT: I & E Inspector Participation in SMA Review

DATE: 01/93 

UPDATED: June 2022 by Jonathan Rorrer  

Purpose:  To establish procedures for inspector participation in permit review. 

Legal Authority/Reference:  W.Va. Code §22-3-9; W.Va. CSR §38-2-3 

Policy/Procedures:   

The appropriate field inspector is made aware of the application prior to the proposed permit’s 
pre-submittal meeting and should attend as scheduled in order to become generally familiar 
with the application and to offer regional experience and or knowledge as applicable. Once 
the Electronic Submission System (ESS) application is gatekept the inspector receives an 
automated notification, as well as a notification sent by O.A. via email. 

As soon as practical, but no more than two weeks, following the completion of administrative 
review, the Permit Review Team Leader, through coordination with the Inspector and or 
Inspector Supervisor, shall schedule a pre-inspection (field review) of the proposed permit 
area. Every effort should be made to schedule the pre-inspection within two weeks. The 
inspector shall review the appropriate portions of the application at his/her convenience, prior 
to the pre-inspection, so that he/she is familiar with and can intelligently discuss the proposal 
during the pre-inspection. 

The inspector will be notified through automated emails generated by ESS as corrections on 
the application are issued and as applicant responses are received. Once the applicant has 
submitted technical corrections the inspector shall then review the pertinent aspects of 
application within two weeks. If the inspector notes any deficiencies, he/she should inform 
the Review Team Leader and place relevant comments in the appropriate section of the ESS 
application. The Review Team Leader will return the application to the applicant for changes/ 
responses once all Review Team members have had the opportunity to review. 

Once Technical Review is completed and the Review Team Leader begins preparation of the 
Facts and Findings, he/she shall notify the inspector. The inspector shall complete the 
electronic Inspector Narrative in the DEP Section of the eSS application within one week of 
receipt of this notice including recommendation of issuance if applicable.  
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SUBJECT: Operator Reassignment (MR-19)

DATE: 01/93 

UPDATED: June 2022 by Jonathan Rorrer  

Purpose:  To establish guidelines and procedures for enforcement of the requirement that the 
permittee obtain prior written approval from the Director before assigning the mining 
operation(s) on the permit to a contractor. 

Legal Authority/Reference:   W.Va. Code §22-3-19, W.Va. CSR §38-2-3.25(c) 

Policy/Procedure:    

A permittee must have prior written approval from the Director prior to allowing a contractor, 
operator, or other person to conduct mining operations (coal extraction), on their permit.  
Should the inspector become aware that a contractor, operator, or other person, who has not 
obtained an approved MR-19, the inspector should immediately issue a Cessation Order 
which requires the contractor/operator to cease mining operations.   

Inspectors are responsible to make careful observations and inquiries where it is not 
completely obvious that the permittee is conducting the mining operations. 
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SUBJECT: Permit Renewals 

DATE: June 2022

APPROVAL: Jonathan Rorrer 

Purpose:  Procedure for Permit Renewals, Permit Renewal with Revisions, Permit Renewal with 
Waiver Request, and Permit Renewal for Pending Phase I Release. To establish 
guidelines for upgrading, correcting, revision, or otherwise changing existing permit 
requirements, designs and/or specifications through permit renewals. Also, to clarify the 
requirements for submittal of renewal applications for permits and filing fees for permits 
pending Phase I release. 

Legal Authority:  W.Va. Code §22-3-17, 22-3-19(a)(1)(A), 22-3-19(a)(1)(A) (3-4) and W.Va. CSR 
§38-2-3.26(a), 38-2-3.27 

Policy/Procedures:  West Virginia Code §22-3-8(a)(1) provides in part that “All permits issued 
pursuant to the requirements of this article shall be issued for a term not to exceed five years”.  
WV Code §22-3-19(a)(1) provides in part that “Any valid permit issued pursuant to this 
article shall carry with it the right of successive renewal upon expiration with respect to areas 
within the boundaries of the existing permit”.  WV Code §22-3-19(a)(3) requires in part that 
“Application for permit renewal shall be made at least one hundred twenty days prior to the 
expiration of the valid permit”. 

PERMIT RENEWALS: 

In order to ensure that permits are renewed in a timely manner; the following enforcement guidelines 
are to be implemented effective immediately: 

A. For permits which have not yet expired: 

1. If application is not submitted 120 days prior to expiration date, issue Notice of Violation 
(NOV). 

2. Remedial measure: submit renewal application.  Abatement time:  30 days, with maximum 
60-day extension. 

3. If the NOV is not abated within time allowed, a Cessation Order (CO)will be issued and 
cease all coal production activity.  Remedial measure:  submit renewal application.  
Abatement time:  maximum 30 days. 

4. If CO is not abated within time allowed, submit for show cause (MR-10) under Alternative 
Enforcement Policy. 
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5. If a renewal application was received before the 120-day date and remains in the review 
process beyond the expiration date, extensions of violations may be granted in accordance 
with regulations until review and final decision on renewal is made. 

6. If a renewal application was received prior to the expiration date but was delinquent, and 
remains under review at the expiration date, order cessation of operations until such time as 
the renewal is approved.  Failure to renew within 60 days after the expiration date will 
result in initiation of permit revocation and bond forfeiture proceedings. 

B. For permits which have expired and have not been renewed: 

1. Issue I.H.C.O.- Ceasing all coal production activity.  Remedial measure:  submit renewal 
application.  Abatement time:  30 days maximum. 

2. If CO is not abated within 30 days, submit for show cause (MR-10) under Alternate 
Enforcement Policy.     

PERMIT RENEWALS WITH REVISIONS: 

A. Permittees should generally be discouraged from proposing changes to permit 
requirements or terms within an application for Permit Renewal.  This situation 
necessitates additional review time that historically has resulted in major delays in the 
approval of renewal applications and could cause the process to extend beyond the 
expiration date of the permit.  The changes should be addressed through Permit 
Revision or Incidental Boundary Revision (IBR) applications.  It is realized, however, 
that for certain permits, it would be reasonable to allow for a combined application.  
The decision to allow for these combined applications should be made between the 
Permit Supervisor and the I & E Supervisor.  Revisions which are required to ensure 
that the terms and conditions of the permit are being met, and which are necessary to 
abate an outstanding notice of violation, may potentially be appropriately included 
with a permit renewal.   

B. Should any additional permit revision be required to modify operations pursuant to 
mining or reclamation requirements which have become applicable after the original 
date of permit issuance, the permittee shall submit, with the renewal application, a 
schedule delineating when the permittee will submit any information that may be 
required to upgrade the permit to current regulatory standards.  This additional or 
supplemental information shall be submitted in revision format. 

C. If a permittee fails to comply with the approved schedule, the inspector shall issue a notice of 
violation, citing §223-19(a)(1) and W.Va. CSR §38-2-3.27

PERMIT RENEWALS WITH WAIVER REQUEST: 

A. The company submits a request for a waiver of permit renewal through eSS prior to the 120-
day date that a renewal is to be submitted.  The request must certify that coal extraction is 
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complete, backfilling and regrading will be completed and that reclamation activities are 
ongoing.  The certification must be signed and notarized by an accountable official of the 
applicant. 

B. If the certification is complete and accurate, the inspector shall sign-off on the request and 
forward the request to his/her immediate supervisor for formal approval.  By initialing the 
request, the inspector will be confirming that all coal extraction is complete and reclamation 
activities are complete or ongoing.  Note:  Coal extraction does not include coal that is 
stockpiled on the permit area; the company should be encouraged to haul this coal stockpile, if 
any, off of the permit prior to the permit expiration date. 

C. The I & E supervisor shall prepare the formal approval of the waiver request.   

PERMIT RENEWAL FOR PENDING PHASE 1 RELEASE: 

A. West Virginia Code §22-3-19(a)(4) requires in part that "Any permit renewal 
application for an active permit shall be on forms prescribed by the director and shall 
be accompanied by a filing fee. In §22-3-19(a)(3) it requires in part that "Application 
for permit renewal shall be made at least one hundred twenty days prior to the 
expiration of the valid permit". 

B. In order to ensure that active permits are renewed in a timely manner and that 
regulatory requirements are being met, any permanent program permit that does not 
have an approved Phase I Release at least one hundred twenty days prior to the 
expiration date of the permit (at which time the renewal must be submitted) must 
submit a request for waiver of permit renewal requirements or a permit renewal 
application. 

C. If a permit renewal application is submitted, the filing fee must be included. The 
required fee is a filing fee and not an approval fee.  Therefore, it shall be non-
refundable.
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SUBJECT: Facilities or Structures Used in Common

DATE: 02/1994 

UPDATED: June 2022 by Jonathan Rorrer  

Policy/Procedure: 

Effective immediately, applicants for new mining permits or revisions to existing permits 
which propose to jointly use mining-related facilities or structures permitted on adjacent 
operations, will conform to the following policy. 

The plans of a facility or structure (i.e., haulroad, drainage structure, etc.) that is to be shared 
by two or more separately permitted mining operations may be made a part of each 
application or may be included in one permit application and referenced in the other 
applications.  Each permittee shall be required to bond the facility or structure unless the 
permittees proposing to share it agree to another arrangement for assuming their respective 
responsibilities.  A copy of this written agreement must be made a part of each application 
and shall at a minimum specify the respective bonding responsibilities of each party (to 
include a bond release procedure) for the facility or structure to be commonly used. 

The Director may approve such an agreement where it is demonstrated that all regulatory 
requirements for the facility or structure will be met. 
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SUBJECT: Special Use Form for Haulroads (MR-12) 

DATE: 01/93 Revised January 25, 2017 
 

UPDATED: August 2022 by Jonathan Rorrer  
 

 

 
Purpose:   To define the procedure for leaving roads and access roads for landowner uses after 

release. 
 
Legal Authority:     W.Va. Code§22-3-10; W.Va. §CSR 38-2-5.5 
 

Policy/Procedures: 

 

A MR-12 form shall be completed for each road to be left for the landowner's use.  All 

MR-12's for roads must be reviewed and approved by the inspector prior to approval of 

the corresponding bond release application.  
 
 A Phase I grade release cannot be approved unless all roads have an approved MR-12 

or are reclaimed in accordance with the approved permit.  (Water bars, seeding.) 

 

If the surface ownership changes from the time of original MR-12 approval and Phase 

III release, a new MR-12 signed by the current landowner must be executed. 
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SUBJECT: Annual Impoundment Inspection and Certification for Haulroad Sumps 

DATE: 05/93  
 

UPDATED: August, 2022 by Jonathan Rorrer  
 

 

 
Purpose:   
 

To clarify the requirements of W.Va. CSR §38-2-5.4.c.2 & 3 
 
Legal Authority/Reference: W.Va. CSR §38-2-5.4.c.2 & 3  and §38-2-2.66   
 
Policy/Procedure: 
 

Haulroad sumps fall under the definition of impoundment (38-2-2.66) and must be inspected 
and certified by an RPE or LLS annually  until removal of the sump or release of the associated 
performance bond.  However, the Department will accept a single report as required by 38-2-
5.4.e to address all of the sumps associated with each haulroad.  Quarterly inspections shall 
also be completed during construction.   
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SUBJECT: Internal Primary Roads 

DATE: 05/93 Revised 01/25/2017 
 

UPDATED: August,  2022 by Jonathan Rorrer  
 

 

Purpose: Identification 
 
Legal Authority: Reference W.V.a.CSR§38-2-2.59 and §38-2-4.1 and §38-2-4.12    
 
Policy/Procedure: 
 

The West Virginia Surface Mining Reclamation Regulations at 38-2-2.59 provide a definition for a 
haulageway or access road.  However, ramps and routes of travel within the immediate mining area or 
within spoil or coal mine waste disposal areas are excluded from this definition.  Furthermore, the 
Regulations at 38-2-4.1 classify each road, as defined in subsection 2.59, as either a primary road or an 
infrequently used access road. 
 
Confusion has arisen of late regarding the definition of "immediate mining area" and when a road is 
classified as "primary".  Immediate mining area, as envisioned by 38-2-2.59 of the Regulations and 
reinforced by federal register language, refers to the area where coal is being removed from the seam 
and to other areas that should not be subject to the performance standards for roads because they are 
subject to frequent surface changes.  These other areas may include areas where topsoil and overburden 
are being moved and areas undergoing active reclamation.  Utilizing this as a basis, any road which is 
not within the immediate mining area and will be in place and in use for six months or longer, will be 
classed as a primary road. 
 
As a result, these internal primary roads must meet performance standards and be certified in 
accordance with 38-2-4.12 of the Regulations.  A design must be contained in the permit which 
provides sufficient detail that assures performance standards will be met.  This design should include 
and may be limited to a typical cross section and a narrative which addresses the surfacing material, a 
water management plan which assures that drainage from the mined area flows to the proper sediment 
control structure, and that the road will be properly constructed, maintained, and certified.  However, 
site specific conditions may require that additional criteria be included in the design.  It is realized that 
most of these roads are constructed in areas where drainage from the road is treated by sediment control 
structures designed and constructed for the mined area, so sediment control should not be a factor in 
these designs.  The focus of these designs should be on proper surfacing, slope, grade, and drainage 
conveyance to ensure performance standards can be adhered to. 

 
Certifications for these internal primary roads should include a profile, plan view, and appropriate cross 
sections.  This information would then show that the road is built in accordance with the approved plan, 
except as otherwise noted in the certification statement. 
 
Please ensure that all future permit applications include plans which comply with these requirements.  
Furthermore, for existing permits that do not contain plans which adequately comply with these 
requirements, an application for permit revision, to include a road design as review, permit renewal, or 
if violations of associated performance standards arise, whichever should occur first.  If you should 
have any questions regarding this matter, please contact your supervisor.  
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SUBJECT: Off-site damages caused by coal and support vehicle traffic 

DATE: 05/93  
 

UPDATED: August 2022 by Jonathan Rorrer  
 

 

 
 

Purpose:  To ensure protection to the public and the environment from the effects of mining on 
public roads. 
 
Definitions:  Surface Mining Operations 
 
Legal Authority:  W.Va.Code§22-3-13(b)21;22-3-16(a);  W. Va. CSR§ 38-2-4.8(a) 
 
Policy/Procedures:   
 

To ensure protection to the general public and the environment, the  following guidelines shall 
be used: 
 
When mud, debris, or other mining related materials are being tracked or deposited on a public 
roadway directly from a surface mining operation, several degrees of seriousness can occur 
depending on the conditions. 

 
A.   If there exists an imminent danger to the health or safety of the public or is causing or 

can reasonably be expected to cause significant, imminent environmental harm to land, 
air, or water resource due to conditions on the public roadway, then issue an IHCO 
citing Chapter 22-3-16, 22-3-13(b)21 and 38-2-4.8.a of the Rules and Regulations with 
the following language: 

 
1.   Cease the use of (permit area in question) at the junction of public roadway (state 

road system designation) due to imminent danger to the health and safety of the 
public caused by (cite road conditions causing the imminent danger). 

 
2.  Corrective/remedial measures shall be: 

 
Correct all conditions causing the imminent danger to the health or safety of the 
public on the public roadway and/or all conditions on the permitted area causing the 
conditions on the public roadway. 
 

B.  When a lesser degree of off-site deposition of materials is occurring an NOV shall be 
issued citing Chapter 22-3-13(b)(21) and 38-2-4.8.a of the Rules and Regulations using 
the following language 

 
1.   Failed to protect off-site areas by depositing spoil material or waste accumulations 

outside the permit area and onto (state road system designation). 
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2.  Corrective action to be taken is: 

 
Clean and remove all material or waste accumulations outside the permit area on 
(state road system designation) and provide method to limit deposition of material 
onto (state road system designation). 

 
C.  In cases where there is negligible disruption to or deposition on the public roadway, 

then wording on an MR-6 citing 38-2-4.7.a. may be effective:  “Maintain haulroad so as 
to control or prevent erosion, siltation, and air pollution including road dust.”  This 
could be used where a violation does not exist at the time but on-going site problems 
indicate the company should be working to prevent future problems. 

 
This policy is to provide guidelines for the Environmental Inspector in judgmental calls concerning 
tracking of mud, coal spillage, or other disruption to public roadways. 
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SUBJECT: Temporary Sediment Control Structures 

DATE: Revised 03/93   

    

REVISED: August 2022 – Jonathan Rorrer   

 
 
Purpose: Construction and certification of temporary sediment control structures. 
 
Legal Authority:  W.Va. CSR§38-2-5.4.a 
 
Policy/Procedures:  
 

The West Virginia Surface Mining Reclamation Regulations at 38-2-5.4.a require that sediment 
control structures be constructed in appropriate locations for the purposes of controlling 
sedimentation.  Furthermore, all runoff from the disturbed area shall pass through a 
sedimentation control system.  The Regulations at 38-2-5.4.d.1 require that, prior to any surface 
mining activities in the component drainage area of a permit controlled by a sediment control 
structure, that specific structure shall be certified as to construction in accordance with the 
plans, designs, and specifications set forth in the preplan, or in accordance with as-built plans. 
 
Therefore, in order to comply with these requirements, each application for a new permit must 
include plans which show that sediment control structures can be constructed and certified prior 
to any surface mining activities within the area to be controlled by each structure.  It is realized, 
however, that some structures cannot be constructed until a certain amount of mining has 
occurred, particularly in steep slope areas.  This situation would require that a "temporary" 
sedimentation control system be designed, constructed, and certified in accordance with the 
preplan and Regulations.  These "temporary" structures would then provide the required 
sediment control for the area being disturbed, until such time that the "permanent" 
sedimentation control system could be constructed and certified. 
 
It is important to remember that all new permit applications must include specifications for the 
design, construction, maintenance, location, and certification of all sediment control structures. 
Please ensure that you continue to require this information in the preplan. 
 
Furthermore, for existing permits that do not contain plans which adequately comply with these 
requirements, an application for permit revision should be required at the next mid-term review, 
permit renewal, or if violations of associated performance standards arise. 
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SUBJECT: Elimination of Principal Spillway for Sediment Control Structures 

DATE: 04/1992   

    

REVISED: August 2022 – Jonathan Rorrer   

 

 
Purpose:  To clarify the requirements of an emergency spillway design and construction. 

 

Legal Authority/Reference:  W.Va. CSR§38-2-5.4.c.1. 

 

Policy/Procedure:   

 

In accordance with the regulations 38-2-5.4.c.1., the principal spillway requirements may be 

waived by the Director if the emergency spillway is designed at a minimum to safely pass the 

peak rate of discharge of a 25 year, 24-hour frequency storm in an open channel constructed of 

non-erodible material and capable of maintaining sustained flows. 
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SUBJECT: Drainage System Certifications 

DATE: Revised 03/08   

    

REVISED: August 2022 – Jonathan Rorrer  

 

 

Purpose:   

 

To define method of drainage system certification submission, and/or requirements for as-built 

plans or modifications. 

 

Definitions:   

 

Minor design change - a change from the pre-plan, such as, but not limited to a minor change in 

configuration, minor change in location and/or minor change in spillway configuration which is 

at least equal to or better than the original design. 

 

Major design change - a change in location which results in a larger drainage area, a change in 

the type of structure and/or a change in spillway design such as construction of a rock spillway 

instead of a pipe. 

 

Legal Authority/Reference:  W.Va. Code§22-3-13(b)(10)(C) and W.Va. CSR §38-2-5.4.d 

 

Policy/Procedure:   

 

A.  All drainage systems shall be certified on an MR-13 in accordance with Section 5.4.d. of 

the Rules and Regulations.  Disturbance within any component drainage area may not 

begin until certification in accordance with 5.4.d. is submitted. 

 

B.  If the structure meets the design requirements, the inspector shall accept the MR-13. 

 

C.  For structures with minor design changes, the operator shall submit as-built plans with 

the MR-13 in accordance with 5.4.b. of the Regulations. 

                             

 

D.  For structures with major design changes, a permit revision in accordance with 38-2-

3.28.c. shall be submitted and approved prior to drainage system certification. 

 

E.  If an MR-13  without as-built plans is received and an on-site inspection reveals a minor 

or major design change exists, then the inspector shall not accept the MR-13.  A simple 

statement by the inspector stating the reasons for the non-acceptance shall be included 
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on an MR-6 Inspection Report and a comment issued on the certification submittal in 

eSS.  

 

F.  If a certification is not accepted, no additional disturbance or mining activity may take 

place in the component drainage area until an appropriate certification is received. 

 

G.  Any certification or as-built drawings believed by the inspector to be factually or 

materially inaccurate shall not be accepted and shall be returned to the certifying 

professional along with a simple statement by the inspector identifying the questioned 

item(s).  The PE or PS shall provide appropriate documentation that the certification or 

as-built documents are accurate, or shall revise and resubmit the certification 

accordingly.  The drainage system will not be considered to be certified until any issues 

of accuracy, raised in good faith by the inspector, are resolved. 
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SUBJECT: 

 

Inspection and Certified Report Requirements for all Water Retention 

Structures 

DATE: Revised 02/98   

    

REVISED: August 2022 – Jonathan Rorrer   

 
 

Purpose:  To clarify the frequency of examination and reporting requirements for certification of  

impoundments 

 

Definitions:   

 

A.  INSPECTION REPORT - (Due Annually) must address at a minimum:  

 

1. Has been (is being) constructed and maintained as designed and in accordance 

with the approved preplan.   

 

2. Report shall include discussion of any appearances of instability, structural 

weakness or other hazardous conditions.  

 

3.  Depth and elevation of any impounded waters.  

 

4.  Existing storage capacity.   

 

5.  Any existing or required monitoring procedures and instrumentation and any 

other aspects of the structure affecting stability. 

 

B.  EXAMINATION REPORT - (Due Quarterly) must address any appearance (or lack of) 

structural weakness and othe hazardous conditions.  (i.e., slumps, scarps, cracks, bulges, 

piping, seeps, etc...). 

 

C.  STRUCTURES - Sediment Control Structures and Water Retention Structures. 

 

D.  CERTIFICATION - must be submitted on an MR-13 and must affirm that construction 

was done in accordance with the approved criteria or as otherwise noted in the 

certification statement. 

 

 

Legal Authority/Reference: W.Va. CSR§38-2-5.4.d. & e. and §38-2-2.66 
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Policy/Procedures:   

 

The chart below summarizes and clarifies the reporting requirements for each type of inspection 

or examination. 

Type of 

Certification 

Frequency Form 

Number 

Certified by 

Whom 

Regulation 

Drainage 

Structures 

Temporary 

Completion 

Annual 

MR-13 RPE, PS 38-2-5.4.d 

Drainage 

Structures 

Permanent 

Completion 

Annual 

1000 ft. from pit 

MR-13 RPE, PS 38-2-5.4.d 

Valley Fills Quarterly, Completion, 

Critical Construction 

Periods 

MR-13B RPE 38-2-14.14.b 

Materials 

Handling 

Quarterly 

Completion 

MR-13 RPE, PS 38-2-14.6 

AOC Semi-annual 

January 15 / July 15 

MR-29 RPE 38-2-14.12.a.8 

Refuse Coarse 

Structure 

Quarterly MR-13 RPE 38-2-22.2 

Refuse 

Impoundments 

Quarterly MR-13 RPE 38-2-22.7.b 

Underground 

Mine Opening 

Completion MR-13 RPE 38-2-14.2 

 

Ventilation 

Boreholes, 

Monitoring Wells, 

Prospecting Holes 

Completion 

Sealing 

MR-13 RPE 38-2-13.5.f 

Excess Tire 

Disposal Location 

Upon request MR-13 RPE, PS MOU 

22-15-1 

Primary Roads Completion 

 

MR-13 RPE, PS 38-2-4.12 
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Type of 

Certification 

Frequency Form 

Number 

Certified by 

Whom 

Regulation 

Internal Roads Completion 

1,000 feet from pit 

MR-13 RPE, PS 38-2-4.12 

Bioreactor Completion MR-13 RPE 38-2-5.4d 

Mine Seal Completion 

Prior to backfill 

DMM-13 RPE 38-2-14.2 
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SUBJECT: Certification of “In Pit” Sediment Control 

DATE: Revised 06/94   

    

REVISED: August 2022 – Jonathan Rorrer   

 
 

 

Purpose:  Establish acceptance procedures for additional sediment control certifications. 

 

Legal Authority/Reference:  W.Va.CSR §38-2-5.4. 

 

Policy/Procedures:    

 

For operations utilizing “in pit” temporary sediment control, the following certification 

requirements will apply. 

 

Each quarter when a certification (Form MR-13) will be submitted for “in pit” sediment control,  

the following statement must be attached: 

 

A.  I hereby certify that during the ________quarter of _______(year) there has been and is 

currently 0.125 AC-FT of storage volume available for each acre disturbed in the 

watershed. A map or other description of the area being certified should be included. 

 

B.  This type of certification for “in pit” drainage control will comply with the requirements 

of 38-2-5.4.d.1. for permits that allow temporary “in-pit” sediment control.  Once 

“permanent” sediment control structures are constructed, they should also be certified as 

required by 38-2-5.4.d. 
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SUBJECT: Removal and/or Reclamation of Sediment Ditches 

DATE: Revised 01/25/2017   

    

REVISED: August 2022 – Jonathan Rorrer   

 
Purpose:  Establish Procedure for abandonment of sediment ditches. 
 
Legal Authority:  W.Va. CSR§38-2-3.6.b. & .h.and §38-2-5.4.h. 
 
Policy/Procedures:  
 

A.  Abandonment of sediment ditches shall be in accordance with the approved reclamation 
plan as contained in the permit.  In the event that abandonment of sediment ditches has 
not been specifically addressed in the reclamation plan, refer to the final regrade cross 
sections to determine if the sediment ditch was proposed to be left in place. 

 
B.  If the ditches are shown on the regrade cross sections, then the operator has the option of 

either regrading or breaching the sediment ditch so that it no longer impounds water.  If 
the ditch is to be breached, the inspector shall work with the operator to choose 
appropriate places to breach the ditch.  A permit revision will not be required to show 
the actual locations of the breaches of the sediment ditch. 

 
C.  If there is no abandonment plan in the permit and the regrade cross sections do not show 

a ditch being left, then the operator must regrade and revegetate the sediment ditches in 
accordance with 38-2-5.4.h.1. 
  

Page 56



I & E Handbook           Series 5 –Drainage and Sediment Control 

 

 

 

WVDEP  5-10  
 

 

TO: Permitting and I & E Personnel  

   

SUBJECT: Determination of Precipitation Total for Design Storms  

   

DATE: February 23, 2018  

   

APPROVAL: Harold D. Ward, Director  

   

REVISED: August 2022 – Jonathan Rorrer  

 

 

A. INTRODUCTION 

 

This policy memorandum sets forth acceptable procedures and practices for determining 

rainfall precipitation amounts for various frequency design storms that are used to perform 

drainage structure design calculations, Storm Water Runoff Analysis, and/or any other 

hydrologic calculations that may be required under the West Virginia Surface Mining 

Reclamation Rule, 38 CSR 2. This policy was developed to provide consistency by 

establishing permitting design procedures that coincide with other permitting policies, 

procedures, and guidance and to encourage consistency with current prudent and standard 

engineering practices.   

 

Because National Oceanic and Atmospheric Administration (NOAA) precipitation 

frequency estimates have replaced United States Weather Bureau data, as referenced in 

38 CSR 2 §2.42, NOAA Atlas 14 (or the most recent Atlas version) is to be used to 

determine Precipitation Frequency Estimates for all applicable Design Storms specified 

in the Reclamation Rule. 

 

This policy is prospective and only applies to new permit actions submitted after the above 

effective date. 

 

B. BACKGROUND 

 

Per 38 CSR 2 §2.42, “Design Storm means predicted precipitation of given intensity, 

frequency and duration based on United States Weather Bureau data.” These design 

storms are utilized to determine the “Peak Runoff” used in various hydrology designs, 

analyses, and calculations for permit applications and certifications. Per 38 CSR 2 § 2.86, 

“Peak Runoff means the maximum flow in a specified geographic location resulting from 

a given design storm.” 

 

United States Weather Bureau precipitation data can be found in the Technical Handbook 

of Standards and Specifications for Mining Operations in West Virginia, 1984 (the 
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Technical Handbook)1. The Technical Handbook includes tables of 24-hour precipitation 

totals for various storm frequencies by West Virginia county. The tables are based upon 

the U. S. Weather Bureau Rainfall-Frequency Atlas of the United States, Technical Paper 

No. 40, which was published in 1961.   

 

In 1970, the U.S. Weather Bureau, the U.S. Coast and Geodetic Survey, and the U.S. 

Commission of Fish and Fisheries were brought together to establish the National 

Oceanic and Atmospheric Administration or NOAA. NOAA is now the federal agency 

responsible to estimate, maintain and 

update precipitation frequency data for the United States. Current precipitation frequency 

data is published in NOAA Atlas 14, Precipitation-Frequency Atlas of the United States, 

Volume 2, Version 3.0 (revised 2006). The Atlas states that: 

 

“The Atlas is intended as the official documentation of precipitation frequency estimates 

and associated information for the United States... The Atlas supersedes precipitation 

frequency estimates contained in Technical Paper No. 40 ‘Rainfall frequency atlas of the 

United States for durations from 30 minutes to 24 hours and return periods from 1 to 100 

years’ (Hershfield, 1961), NWS HYDRO-35 ‘Five- to 60-minute precipitation frequency 

for the eastern and central United States’ (Frederick et al., 1977) and Technical Paper No. 

49 ‘Two- to ten-day precipitation for return periods of 2 to 100 years in the contiguous 

United States’ (Miller et al., 1964).” 

 

NOAA precipitation frequency data is available online from the Precipitation Frequency 

Data Server that was developed and published in tandem with NOAA Atlas 14 to allow 

delivery of the results and supporting information in multiple forms via the internet.2 

 

C. APPLICATION OF POLICY 

 

Precipitation frequency totals for applicable Design Storms are to be obtained from: 

 

1.  NOAA Atlas 14, Precipitation-Frequency Atlas of the United States, Volume 2, 

Version 3.0 (or most recent Atlas version, if subsequently updated). 
 

2.  The “geographic location” used in determining the Point Precipitation Frequency 

Estimate – based upon the judgment of the registered professional engineer or licensed 

land professional surveyor certifying the design calculations - shall be the coordinates 

for either the approximate center of the permit or the approximate center of the sub-

watershed in which the drainage or runoff design calculations are being conducted. 
 

3.  The Point Precipitation Frequency Estimate to be utilized as the Design Storm total 

shall be the 90% confidence value estimate (in inches) based on the appropriate 

 
1  West Virginia Department of Natural Resources Division of Reclamation, Technical Handbook of Standards and 

Specifications for Erosion and Sediment Control, Excess Spoil Disposal, and Haulageways for Mining Operations in West 

Virginia, revised 04/84. 

 
2  Current url:   https://hdsc.nws.noaa.gov/hdsc/pfds/pfds_map_cont.html 
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Average Recurrence Interval (such as 10, 25, 100-year, etc.) and Storm Duration (such 

as 6-hour, 24-hour, etc.). 
 

4.  It is not intended that the upper limit of the 90% confidence interval estimate be utilized 

– unless the registered professional engineer or professional surveyor performing the 

design calculations deems a higher value should be used in order to be consistent with 

standard or prudent engineering practices. 
 

5.  All site-specific printouts, tables, and backup data from Atlas 14 are to be included in 

the permit and drainage calculation documentation. 
 

6.  Precipitation Frequency Estimates from the Technical Handbook may continue to be 

used, so long as the precipitation estimate (in inches) is no less than the corresponding 

90% confidence value indicated by Atlas 14 for the same approximate location, 

Average Recurrence Interval, and Storm Duration. 
 
 

 
 

(See Point Precipitation Frequency Estimates on next page) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Example from NOAA Atlas 14, October 2017 
Precipitation Total (inches) for a 25-year/24-hour Design Storm 
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WV Division of Environmental Protection 

Office of Mining and Reclamation 

Inspection and Enforcement 

SUBJECT: Blasting Logs 

Series: 6 
Pg. No: 1 of 1 
Revised: 2-98 

1. Purpose: Approval of company blasting log in lieu of 
MR-37 

2. Definition: n/a 

3. Legal Authority/Reference: 38-2-6.4(a) 

4. Policy/Procedure: Companies may use their own blasting 
log if prior approval has been 
granted by the Director. 

1 
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WV Division of Environmental Protection 

Office of Mining and Reclamation 

Inspection and Enforcement 

Series: 6 
Pg. No: 1 of 1 
Revised: 2-98 

SUBJECT: Blasting Certification Revocation 

1. Purpose: Outline procedure for initiating revocation of 
a Blaster Certification 

2. Definition: n/a 

3. Legal Authority/Reference: 22-3-17, 38-2-6.1 & 6.7 

4. Policy/Procedure: 

If a situation develops where an individual certified 
blaster is in violation of the Act, Surface Mining 
Regulations pertaining to blasting, or the Blaster's 
Certification Regulations, the following procedure will 
apply: 

1. Inspector documents violation on MR-15 and issues 
an NOV to Per.mittee {Per.mittee always responsible 
for violation) and sees that a copy of the NOV is 
given to the certified blaster. 

2. Send Headquarter's copy of the NOV to the 
attention of the Blasting Coordinator {Tony Grbac) 
along with a request to revoke the certified 
blaster's certification {if situation calls 
for revocation). 

3. Blasting Coordinator will ensure that the steps 
required to be taken to revoke a certification 
are followed and shall pursue final revocation 
by the director. 

4. If the situation warrants, the Blasting Coordinator 
will also pursue Individual Civil/Criminal penal­
ties against the certified blaster. 
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WV Division of Environmental Protection 

Office of Mining and Reclamation 

Inspection and Enforcement 

Series: 6 
Pg. No: 1 of 1 
Revised: 2-98 

II SUBJECT: Preblast Surveys 

1. Purpose: Define "persons approved by the Director" -
who conducts the pre-blast survey. 

2. Definitions: 

3. Legal Authority: 22-3-13(b)(15)(E); 38-2-6.8, 
38-2-11.1(a)(2); 38-2-11.1(c) 

4. Policy/Procedures: 
The insurance carrier who has indemnified the 

operations under the provisions of Chapter 22A-3-8 of 
The Code of West Virginia, shall conduct the pre­
blasting survey in accordance with the provisions of 
Section 38-2-6.8 of the Rules and Regulations. If 
the carrier or the operator elects to engage the 
services of an outside agency or person to conduct 
the preblast survey, then the insurance carrier shall 
certify and submit in writing that this agency or 
person is acceptable to do such. This submittal shall 
be reviewed and approved by The Division of 
Environmental Protection prior to acceptance of the 
preblast survey. 
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WV Division of Environmental Protection 
Office of Mining and Reclamation 
Inspection and Enforcement 

Series 6 
Pg. No: 1 of 9 
Revised: 10-98 

lsUBJECT: Preblast Survey Procedures 

1. Purpose: Establishes preblast survey procedures 

2. Definitions: "30 days prior to beginning of blasting 
operations" shall mean at least 30 days prior to the 
date specified in the blasting advertisement as the 
date blasting will be initiated. 

3 . 

4 . 

Legal Authority: 22-3-13 (b) (15); 38-2-6.8 & 38-2-2.116 

Policy/Procedures: 
The preblast survey process begins with the 

operator informing in writing all residents or owners 
of manmade dwellings or structures located within one­
half mile of the permit area. This notification, 
Sample letter Number 1, must state how to request a 
preblast survey and must be mailed or delivered to the 
resident/owner via certified mail or signed and 
witnessed receipt. The certification number will be 
referenced on the letter. 

The "30 days prior to beginning of blasting 
operations" means at least 30 days prior to date 
specified in the blasting advertisement as the date 
blasting will be initiated. 

Surveys requested more than ten days before 
blasting must be submitted to and acknowledged by OMR 
prior to commencement of blasting operations. 

Any survey requested after blasting operations 
have begun must be submitted to and acknowledged by OMR 
within 30 days of receipt of request or blasting must 
cease. 

The list of one-half mile residents and owners 
should be reviewed and updated at a minimum annually 
for new structures and residents. Any new individuals 
must be notified of their right to a preblast survey. 

4 
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Page 2 

Once the request is received at the appropriate 
Regional Office, a "Notice to Perform Preblast Survey" 
(Sample Letter Number 2} will be mailed to the 
permittee. This "Notice" will advise the permittee to 
conduct the requested survey(s} and that these surveys 
must be conducted for the insurance carrier who has 
indemnified the permittee for property damages and 
bodily injury. If carrier elects to engage the 
services of another agency to conduct the survey, the 
carrier must certify, in writing, that this person or 
agency is qualified to do such work. 

Then a letter (Sample Letter Number 3) 
will be sent from the Regional Office notifying the 
owner/resident that their request has been received and 
the request has been forwarded to the permittee for 
processing. This will advise them that a copy of the 
preblast survey will be made available to them and they 
will have an opportunity to disagree if they feel that 
it does not represent the condition of their structure. 

Permittees will submit completed surveys to the 
regional office where the survey will be date stamped 
as received, logged in, and forwarded to headquarters. 
Headquarters office will notify the regional office 
clerks once surveys are accepted, and return accepted 
surveys to the regional office clerk for filing. 

Finally, the Regional Office will notify (Sample 
Letter Number 4) the permittee that the requested 
preblast survey has been reviewed and appears to be 
complete and adequate. The permittee shall promptly 
provide a copy to the owner/resident who made the 
request. 

A "log book" will be kept at each Regional Office 
to track each "Request" and "Survey" during the 
process. Each request for a preblast survey shall be 
entered in the log book at the Regional Office and 
contain the following information: 

1.) Resident/Owner 
2.} SMA or Permit Owner 
3.) Permittee name 
4.} Date request received 
5.} Date notification letter sent 
6.} Date notification letter received by 

permittee 
7.) Date survey received from the permittee 
8.) Date survey was sent to Headquarters 
9.) Date survey acknowledged (accepted) 
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10.) Date the accepted survey is received from 
Headquarters. 

11.) Date acknowledgement letter is sent to 
permittee 

Before blasting begins, the inspector should 
review the logbook to ascertain whether all surveys 
have been submitted. Additionally, the inspector 
should review the permittees proof of Letter Number 1 
delivery (i.e., "green card" or signed statement by 
owner/resident. 

These guidelines are provided to assist in 
evaluating whether the pre-blast survey adequately 
documents pre-blasting damage and other physical 
conditions which could be affected by blasting. Each 
survey of a building should be bound securely (not 
stapled) together and shall include all the following 
items: 

* 

* 

* 

* 

* 

* 

** 

* 

Name of owner/tenant, permittee, SMA # or 
permit #, and the structure number from 
the permit blasting map which must appear on 
the survey cover. 

Current insurer with address. 

A copy of the request for the preblast 
survey. If a survey is conducted without 
a written request, then provide an 
explanation. 

Address of structure or description of 
structure location 

Mailing address of owner and tenant 

Plan view of the relative location of 
structures surveyed 
(scale not required) 

General description of structure (number of 
stories, construction materials for frame, 
construction material for exterior finish and 
approximate age, if available}. 

A general description of the survey methods 
and direction of progression of the survey, 
including a key to any abbreviations used. 
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* 

* 

* 

** 

** 

Page 4 

Sufficient exterior photographs to illustrate 
a wide angle full frame view of each exterior 
wall, close-up photographs to illustrate any 
pre-blast damages noted, and mid-range 
photographs to illustrate relationships 
of close-up photos to wide angle photos. 
Exterior photos should also illustrate the 
condition of visible foundation walls, 
sidewalks, steps, porches, chimneys, well 
houses, fences, utilities, garages, out 
buildings and other exterior structures. 

Information on the type of water supply 
(public utility, private multi-dwelling water 
systems, well(s), spring, cistern). 

If water supply is any other than a public­
utility, survey must include water analysis 
(tds or spec. cond. at 25 degrees centigrade, 
pH, acidity, alkalinity, total Fe, total 
manganese, and sulfates) and a description of 
the type of system and treatment being used 
unless an untreated water sample can be 
readily obtained (e.g. plumbing 
disconnection), a sample of the treated water 
will be allowable if noted in data. For 
wells, give type (drilled or dug) and, if 
available well log, depth, age, depth and 
type of casing or lining, static water level, 
flow data, pump capacity, drilling contractor 
and indicate source of data. If this cannot 
be accomplished, then the surveyor must 
justify in detail narrative. 

Documentation of the conditions of each 
interior room to include comments on type of 
finishing material for each interior wall, 
ceiling and floor, and notations on the 
location and approximate dimensions of any 
defect or unusual condition. Interior 
condition may be illustrated by drawings, 
sketches, narrative description and/or 
photographs. Should the person requesting 
the survey refuse access, the survey shall 
note this situation. 

A notation of any unusual construction 
technique or method, especially extra­
ordinary or sub-standard ("not-to-code") 
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* 

Page 5 

materials or spacings, absence of footer or 
foundations, pre-fabricated or modular 
construction, previous relocation of the 
structure, unusual lot construction or 
foundation preparation and similar unusual 
conditions. 

A notation describing any portion of the 
structure not documented and explanation of 
why. (e.g., non-accessible areas). 

Signature of the person conducting the 
survey, name and address of person or firm 
conducting the survey and a copy of insurance 
carrier documents certifying that the person 
or firm is qualified to conduct pre-blast _ 
surveys. (A more detailed listing of these 
requirements can be found on the checklist 
pages 13 through 16.) 

Photographs submitted with a survey must be 3x5 
prints or larger (35mm or equivalent. Contact 
prints are allowable only if the survey contains a 
statement that full size (3x5 inch or larger) 
prints will be made available. Prints must be 
provided, upon request, to the DEP-OMR and/or the 
owner/resident who requested the survey at no 
cost, when there is a question regarding blasting 
damage. Also, provide the address and phone 
number (within the survey) to contact whenever 
full size prints are needed. Prints must be 
provided within 30 days of request. Videos can be 
used as a supplement only. 

Items marked with ** above may be entirely 
documented by photographs if sufficient 
photographs are included to adequately illustrate 
the required information. 

Sample notification letter, notice to perform 
preblast survey, supervisor's response to preblast 
survey request, acknowledgement of completed survey and 
checklist, logforms, preblast survey process, follows 
and should be used as presented, except for appropriate 
name changes. 

Page 18 is the standardized pre-blast survey log form to be used 
for tracking surveys. 
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LETTER #1 
NOTIFICATION FROM PERMITTEE TO 1/2 MILE RESIDENTS AND OWNERS 

Date ____________ __ Certified Mail # ________ _ 

Name and address of resident or owner 

Dear XXXX, 

Your 
structure 
number 
operation 
County 
office) 

home, building, school, church or other man-made 
is located within 1/2 mile of surface mine permit 

of Company. The mining 
is located in District. 

miles N S E W of 
The longitude is 

(nearest post 
and latitude 

-
As the resident or owner of a structure within 1/2 mile 

of the permit boundary, you have the right to request a pre­
blast survey. By regulation, blasting could begin 30 days 
from receipt of this letter. To insure that a survey is 
conducted prior to blasting, the Director must receive your 
request within 20 days. You may request a survey by writing 
to the following address: 

Director 
Division of Environmental Protection 
(Regional Office Address) 

A preblast survey is a recording of the structural and 
physical condition of your dwelling and will be conducted at 
no cost to you. This survey will be completed for our 
insurance company and includes photographs, drawings and 
other general information about the structure. If wells or 
springs are used for the water supply, a sample will be 
taken and included in the survey. The completed survey will 
also provide you with the name and address of our current 
insurance carrier. In addition, if any changes are made to 
the structure you have the right to request the preblast 
survey be updated. 

Please include permit number in your request. 

The completed preblast survey report will be kept on 
file at the Division of Environmental Protection. A copy 
will be mailed to the person requesting the survey. Upon 
receipt you should review the contents. If you disagree 
with the results you should notify the DEP in writing. 

xxxxxxxxxxxxxxxx 
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LETTER #2 
NOTICE TO PERFORM PRE-BLAST SURVEY 

(DATE) 

(COMPANY NAME) 
(ADDRESS) 

Gentlemen: 

RE: 

CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

Requests for Pre-Blast 
Survey(s) 
Permit No.: 

Please find enclosed copies of requests for pre-blast 
surveys for the above-captioned surface mining operation. 

You are hereby ordered to conduct the requested surveys 
in accordance with the provisions of Section 6.8 of the 
rules and regulations which state: 

On a request to the Director by a resident or owner of 
a man-made dwelling or structure that is located within one­
half mile of the permit area, the operator shall conduct a 
pre-blasting survey of the dwelling or structure and submit 
a report of the survey to the Director. 

These surveys must be conducted by the insurance 
carrier who has indemnified your company for property 
damages and bodily injury under the provisions of Chapter 
22, Article 3, Section 13(b) (15) of the Code of West 
Virginia. If you or your carrier elects to engage the 
services of another agency to conduct the survey, the 
insurance carrier must certify, in writing, that this person 
or agency is qualified to do such work. The survey must be 
submitted and acknowledged by the Office of Mining and 
Reclamation and a copy provided to the person requesting the 
survey. Failure to do so may result in enforcement action by 
this Department. 

If you have any questions regarding this matter, please 
contact this office. 

Sincerely, 

(SURFACE MINE RECLAMATION SUPERVISOR) 
Enclosure(s) 
NOTE: Pre-blast survey requests for applications pending 
approval may be delayed until your application is approved 
and a permit number is assigned, however, no blasting may 
occur prior to the survey. 

10 Page 71



LETTER #3 
ACKNOWLEDGEMENT OF REQUEST FOR PREBLAST SURVEY 

DIVISION OF ENVIRONMENTAL PROTECTION 
(REGIONAL OFFICE ADDRESS) 

Person requesting Survey 
address 

Dear 

REF: Preblast Survey Request 
Permittee Name 
Permit No. 

We have received your request for a preblast survey. 
Your request has been documented and forwarded to the above 
referenced company for processing. They will be contacting 
you to make arrangements for the preblast survey. 

When the survey is completed you will receive a copy. 
You should take the opportunity to review the report. If 
you disagree with the results you should notify the 
WV Division of Environmental Protection at the address 
above. 

Please note that DEP inspection staff cannot evaluate 
or assess whether the occurrence of cracks and/or structural 
defects are blast related. However, we will respond to 
complaints concerning blasting to evaluate if the permittee 
is in compliance with law, regulation, and permit 
conditions. 

Should you have any questions, please contact our 
office in (Region/office) at (phone). 

Sincerely, 

Environmental Inspector Supervisor 
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LETTER #4 
ACKNOWLEDGEMENT OF COMPLETED PREBLAST SURVEY 

DIVISION OF ENVIRONMENTAL PROTECTION 
Regional Office/Address 

COMPANY NAME 
ADDRESS 

DATE 

RE: Preblast Survey(s) 
Permit No. 

Gentlemen, 

This is to notify you that the completed preblast 
survey(s) requested on the above named permit has 
(have) been reviewed and accepted by the Division of 
Environmental Protection for the following 
individual(s): 

PERSON(S) REQUESTING SURVEY 

In accordance with 38-2-6.8(a) (3), a copy of each 
survey shall be provided to the person requesting the 
survey and to the Director. It is expected that you 
retain proof (i.e., certified mail receipt) that the 
person requesting the survey received their copy. In 
addition, we recommend that you maintain a copy of each 
survey in your files. 

Be advised that it is your responsibility to 
review the 1/2 mile radius, at a minimum annually, for 
new construction or ownership which may require 
notification of the right to a preblast survey. 

Should you have any questions regarding this 
matter, please feel free to contact this office. 

Sincerely, 

Environmental Inspector Supervisor 

cc: Inspector 
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WEST VIRGINIA DEP PREBLAST SURVEY CHECKLIST 

1. Application bound together in booklet form 

(stapling not acceptable) . 

2. Name and address of owner/tenant, permittee, 

SMA# or Permit#, and the structure # from the 

permit blasting map must appear on the survey 

cover. 

3. Current insurer with address and phone number. 

4. Copy of notification and request. Without 

formal request (verbal) provide documentation. 

5. If owner refuses survey, a statement declaring 

this situation should be noted and signed by 

the owner if possible. If not, then a state-

ment describing the reason shall be stated and 

signed by the surveyor. 

6. A general description of the survey methods and 

direction of survey progression, including a key 

to any abbreviations used. 

7. Plan view of structure(s) surveyed; description 

of structure exterior and photographs (i.e., 

foundation walls, sidewalks, chimneys, age of 

structure, construction materials, porches, 

steps, and other exterior surfaces), sufficient 

exterior photographs (equal to the standard 35mm 

negative film format, 3 x 5 inch prints or 
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Page Two 

larger) to illustrate a wide angle full frame 

view of each exterior wall, close-up photos to 

show any preblast damages or defects noted, and 

mid-range photographs to illustrate relation­

ships of close-up photos to wide angle photos. 

8. Type of water supply (public utility, private 

multi-dwelling water systems, well(s), 

spring(s), cistern). Sampling and analyses 

required if not supplied by public utility. 

Required: t.d.s. or spec. cond. At 25 degrees 

centigrade, pH, acidity, alkalinity, total Fe, 

total manganese, and sulfates. Also, for wells, 

description of system (including treatment if 

applicable) and other pertinent information 

(i.e. depth, casing type, age, static water 

level, flow data, pump capacity, drilled or dug. 

If an untreated water sample cannot be readily 

obtained (e.g., plumbing disconnection) a sample 

of the treated water will be allowable if noted 

in data. If water sample cannot be secured, 

surveyor must justify in detail narrative. 

9. Documentation of each interior room describing 

condition including any defect (water leaks, 

cracks, etc.), type of finishing material for 

each interior wall, ceiling, and floor may be 

illustrated by sketches, narrative form, and/or 
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Page Three 

photographs (35mm or equivalent photographs, 3 

x 5 prints or larger. Should the person re-

questing the survey refuse access, the surveyor 

shall note this situation and sign the 

statement. 

10. Notation of unusual construction technique or 

method (i.e., sub-standard materials, excessive 

frame spacings, absence of footer or 

foundations, pre-fab or modular construction, 

inefficient guttering/downspouts). 

11. A notation describing any portion of the 

structure not documented and explanation of 

why (e.g., non-accessible areas). 

12. Signature of person conducting survey, name 

and address of person or firm conducting 

survey and a copy of insurance carrier 

document certifying that the person or firm 

is acceptable and qualified by the permittee 

to conduct the survey. 

13. Photographs submitted with a survey must be 3x5 

prints or larger. Contact prints are allowable 

only if the survey contains a statement that 

full size (3x5 inch or larger) prints will be 

made available. Prints must be provided, upon 

request, to the DEP-OMR and for the owner/ 

resident who requested the survey at no cost 
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Page Four 

when there is a questions regarding blasting 

damage. Also, provide the address and phone 

number (within the survey) to contact whenever 

full size prints are needed. Prints must be 

provided within 30 days of request receipt. 

Videos can be used as a supplement only. 

14. Submit surveys to regional DEP office only. 
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PRE-BLAST SURVEY PROCESS 

• PERMITTEE INFORMS OWNERS/RESIDENTS OF HOW TO REQUEST 
PRE-BLAST SURVEY 

• OWNER/RESIDENT SENDS LETTER REQUESTING SURVEY TO DEP 
REGION OFFICE. 

• REGION OFFICE ORDERS PERMITTEE TO CONDUCT REQUESTED 
SURVEY(S), AND REGION OFFICE NOTIFIES OWNER/RESIDENT THAT 
THEIR REQUEST FOR SURVEY HAS BEEN RECEIVED AND 
FORWARDED TO PERMITTEE. 

• PERMITTEE COMPLETES SURVEY(S). 

• PERMITTEE SUBMITS SURVEY(S) TO REGION OFFICE. 

• REGION OFFICE STAMPS & LOGS SURVEY, AND FORWARDS TO 
HEADQUARTERS. 

• HEADQUARTERS REVIEWS SURVEY, (CONTACTING PERMITTEE 
DIRECTLY FOR CORRECTIONS, IF NEEDED.) 

• HEADQUARTERS NOTIFIES REGION OFFICE THAT SURVEY(S) IS 
ACCEPTED (USUALLY BY PHONE OR FAX). SURVEYS ARE SENT TO 
REGION OFFICE WITH HARD COPY OF ACCEPTANCE. 

• REGION OFFICE NOTIFIES PERMITTEE THAT SURVEY(S) IS 
ACCEPTED. 

• PERMITTEE PROVIDES COPY OF SURVEY TO OWNER/RESIDENT. 
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PRE-BLAST SURVEY LOG 

Resident/Owner Permit# Company Date Date Date Date Date Date Date Date 
Request Notification Company Survey Survey Survey Letter Package 
Received Letter Sent Response Received Sent to Accepted Sent to Received 

Nitro Company 

I 
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WV Division of Environmental Protection 

Office of Mining and Reclamation 

Inspection and Enforcement 

Blasting Damage Claims 

Series: 6 
Pg. No: 1 of 1 
Effective: 12/00 

1. Purpose: Establish procedure for referring 
blasting damage claims to the Office of 
Explosives and Blasting 

2. Definitions: Claim of Damage Caused by Blasting 
activities conducted pursuant to a permit 
granted under 22-3-1-et seq. 

3. Legal Authority: 22-3A-5 

4. Policy/Procedures: 

Due to the enactment of Chapter 22, Article 3A of the 
West Virginia Code, the Office of Explosives and Blasting 
(OEB) has the duty and authority to address claims of 
alleged blasting damage caused by blasting from coal mining 
operations. 

Therefore, upon receiving a blasting complaint, the 
assigned inspector will begin the investigation by reviewing 
the appropriate blasting logs and seismograph readings (if 
any) to determine if the permittee is in compliance with the 
Law, Regulations, and permit conditions. When this process 
is complete, the inspector will notify the complainant that 
a violation was issued £E that the blast(s) and blast 
records are in compliance. The inspector will also notify 
the complainant that the damage claim is being referred to 
the OEB. The OEB will continue the-investigation to 
determine if there is merit to the damage claim and assist 
the complainant in filing the claim per Article 3A. 

The local inspector should continue to complete and 
distribute an MR-35 and indicate on it that the damage claim 
has been referred to the OEB and terminate the complaint 
investigation. 

Note: Implementation of this procedure will preclude the need for 
copies of pre-blast surveys to be kept in the regional office. Please 
forward any new ones received in the region to the Office of Blasting & 
Explosives. 
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I & E Handbook                                                 Series 9 - Revegetation 

 

WVDEP  9-1  
 

SUBJECT: Municipal Waste Sewage Sludge as Soil Amendment on Mined Lands 

DATE: 02/1998  

REVISED: 03/2023 Jonathan Rorrer  

 
 
Purpose:  To establish procedures for allowing sewage sludge to be placed on mine sites. 

 
Legal Authority:  W.Va. CSR §38-2-9.2(i) 
 
Policy/Procedures:   

 
No sewage sludge disposal is allowed on any mining operation unless the permittee submits and 
obtains approval of a permit revision from the Division of Mining and Reclamation (DMR) and the 
producing facility is permitted by the Division of Water and Waste Management (DWWM). The 
revision application for sludge disposal must contain a copy of a permit and approved sludge 
disposal plan issued by DWWM.  The revision required for sludge use as a soil amendment or 
additive will be in the form of a non-significant revision to the revegetation plan. 
 
The following procedures shall apply to non-significant permit revisions for use of sewage sludge:  

 
1.   Each request for a permit revision will be submitted on forms prescribed by the Director, signed 

by an authorized official of the applicant, and notarized.  The form shall be complete and 
submitted utilizing the West Virginia Department of Environmental Protection – Division of 
Mining and Reclamation – Electronic  
Submission System (eSS).  

    
2.   A map must be submitted through eSS which shows all of the current permit area and the area 

proposed for sludge disposal/use. 
 
3.   Maps must be approved by the inspector if he/she recommends approval in the inspector 

recommendation section of eSS.   The revision must also be reviewed by the permit review 
team.                            

 
4.   The applicant must submit a Section 6 narrative describing the type and purpose of the proposed 

activity and submit in eSS as an attachment. 
5.  The revision package submitted through eSS must include a copy of the approval issued by 

DWWM for land application project, i.e. sewage sludge disposal. 
 
6.  The information submitted must include the sewage sludge application rate as approved by 

DWWM, and copies of all analyses of the sewage sludge as required by DWWM. The fertilizer 
rates stated in the planting plan should be adjusted to meet the revegetation standards in §38-2-
9.2.i and §38-2-7 for the specified post-mining land use.  

 

7.  The final decision to approve or deny the permit revision will be made by the Department of 

Environmental Protection regional permit supervisor in consultation with the I & E supervisor. 
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WVDEP  9-2  
 

SUBJECT: Final Planting Plan MR-8 

DATE: 01/93 

 

 

REVISED: 03/2023 Jonathan Rorrer 

 

 

 
 
 
Purpose:  Procedures for filing a final planting plan report. 
 
Legal Authority/Reference:  W. Va. CSR §38-2-9.3(b) 
 
Policy/Procedure: 
 

A. Operator must submit a Final Planting Plan Release (PPL) through the DEP’s 
Electronic Submission System (eSS) within 60 days after Phase 1 bond reduction. 
Where tree plantings are a part of the revegetation plan, the report may reflect only 
grasses and legumes with a subsequent and separate report to be filed after the tree 
plantings are completed during the appropriate planting season. 
 

B.  Inspector reviews the PPL and vegetation for compliance and gives his/ her approval 
through eSS. 

 
C.  Inspector notifies the Bond Release Specialist for their approval. 
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WVDEP  9-3  
 

SUBJECT: Spring and Fall Seeding Deadlines 

DATE: December 2000   

REVISED: 03/2023 Jonathan Rorrer 
 

 

 
Purpose:  To establish deadlines for completion of required seeding of regraded areas in the 

appropriate seasons. 
 
Legal Authority/Reference:  W.Va. Code §22-3-13(b)(16); W.Va. CSR §38-2-9.3(c)  
 
Policy/Procedure:   
 

A.  The spring seeding deadline is May 15th of each year except that seedlings must be 
planted prior to April 1st.  The fall seeding deadline is October 15th of each year. 

 
B.  Inspectors should notify permittee of the spring and fall deadlines at least 60 days 

prior to these deadlines on an Inspection Report (MR-6). 
 
C.  Extensions of seeding deadlines may be granted by the I & E Supervisor based upon 

weather conditions. 
 
D.  Nothing in this policy should be construed as to conflict with §38-2-9.1. d that 

establishes revegetation efforts to be kept concurrent with the mining operation as 
mining and backfilling progresses. 
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WVDEP  9-4  
 

SUBJECT: Last Augmented Seeding 

DATE: 12/00 
 

 

REVISED: 03/2023 Jonathan Rorrer 
 

 

 
 
 
Purpose:        To define last augmented seeding as it applies to Phase II and Phase III releases. The 

“Augmented 6” 
 
 
Definitions:   Last augmented seeding includes hydroseeding, hand seeding, liming and fertilizing.  
 

Legal Authority:  W.Va. CSR §38-2-9.3(f), (g) and (h) 

Policy/Procedures: 

 

A.  If the postmining land use requires legumes and perennial grasses, the last augmented 

seeding date shall be the date that bare areas greater than one-fourth (1/4) acre or 

substandard areas greater than ten (10) per cent of the disturbed acreage are reseeded. 

 

B.  For postmining land uses which require trees with legumes and perennial grasses, the last 

augmented seeding date shall be the date that bare areas greater than one-fourth (1/4) acre or 

substandard areas greater than twenty (20) per cent of the disturbed acreage are seeded or 

planted with seedlings.  If a restocking of trees is needed to meet the minimum four hundred 

fifty (450) trees per acre, then the date of the restocking shall be the last augmented seeding 

date. 

 

C.  If a wildlife planting plan is a part of the permit, the last augmented seeding date shall be the 

date that bare areas greater than one-fourth (1/4) acre or substandard areas greater than ten 

(10) per cent of the disturbed acreage are seeded or planted with trees or shrubs.  If a 

restocking of trees or shrubs is needed to meet the minimum stocking in the wildlife 

planting plan, then the date of restocking shall be the last augmented seeding date. 

 
D. For commercial reforestation operations, the last augmented seeding date shall be the date 

that substandard areas greater than thirty (30) per cent of the disturbed acreage are reseeded 
with herbaceous cover.  If a restocking of trees to meet the minimum four hundred fifty 
(450) trees per acre or to meet the seventy-five (75) per cent commercial tree species is 
needed, then the date of restocking shall be the last augmented seeding-date. 
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WVDEP  9-5  
 

SUBJECT: Revegetation 

DATE: 02/95 
 

 

REVISED: 03/2023 Jonathan Rorrer   

 
 
Purpose:    Define when trees must be planted 
 
Legal Authority:  W.Va. Code §22-3-13(b)(19); W. Va. CSR §38-2-9 
 

Policy/Procedures: 

 

Due to the unspecific nature of the revegetation section of the regulations as it relates to when trees are 

to be planted, the following policy will immediately be placed into effect. 

 

A.  Trees must be planted during the first appropriate planting season after completion of 

backfilling and regrading.  (For most tree species this will be spring) 

 

B.  Trees must be alive and healthy when the permit area is evaluated for Phase II release. 

 

C.  If trees have to be restocked after Phase II release has been approved, the applicable time 

frames from 38-2-9.3 (g) and (h) will apply. 
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WVDEP  11-1  
 

SUBJECT: Delinquent Insurance 

DATE: 02/1998  

REVISED: 02/02/2024 -  Jonathan Rorrer  

 
 
Purpose: Establishes procedures where insurance has expired. 
 
 
Legal Authority:   W.Va. Code §22-3-8(a)(2);W.Va. CSR 38-2-11.2.d. 
 
  
Policy/Procedures:  
 

A.  When an inspector becomes aware of expired insurance, an immediate Notice of Violation 
with cessation of mining activities must be issued for expired insurance. 

 
B.  When an Inspector finds that a company has not submitted proof of insurance, a Notice of 

Violation must be issued. Time to submit proof should be very short (5 to 10 days). If the 
company fails to comply, a FTA Cessation Order should be issued. 

 
C.  It is incumbent on the inspector to monitor the abatement progress to include checking with 

Headquarters to ascertain if the insurance renewal has been received at that office. 
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SUBJECT: Mid-Term Reviews 

DATE: Unknown  

REVISED: 02/02/2024 -  Jonathan Rorrer  

 
Purpose:  To establish procedures for upgrading bond at mid-term review. 
 
 
Legal Authority:   W.Va.Code §22-3-11 and §22-3-19(c),  
 
Policy/Procedure: 
 

The inspector will complete the appropriate bonding matrix/table for each permit at mid-term 
review.  If an increase in the bond amount is required, the inspector shall notify the permittee on 
the next inspection (comment section and performance standard 2900) and allow thirty (30) days 
for bonding upgrade. 
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SUBJECT: Final/Progress Maps – Color Codes 

DATE: 01/1993  

REVISED: January 3, 2024- Jonathan Rorrer  

 
 
Purpose: This policy is to clarify the color codes required for final and progress maps. 
 
Definitions: Progress maps - for the purpose of this policy, progress maps are to include 

inactive status maps, maps under Section 15(f) of the Code, maps, IBR maps, and 
renewal maps. 

 
Legal Authority: W. Va. Code §22-3-15(f); W.Va. CSR §38-2-3.4(c)  
 
Policy/Procedures: The following color codes are to be used in the preparation of progress 

and final maps: 
 

Yellow: Shall indicate area to be disturbed 

Red: Shall indicate mineral to be removed 

Blue: Shall indicate water and drainage patterns 

Green: Shall indicate areas regraded 

Purple: Shall indicate adjacent mining permits 

Red Outline: 
Shall indicate areas disturbed outside of permit boundary (inside 
yellow if still disturbed and green if regraded) 

Orange: Shall indicate limits of highwall/auger mining 

Brown: Shall indicate MR-12 (Special Use) areas 

 
 
 
 
Note: .Drafted or computer generated graphic symbols or shading may be used in place of a 

color code, if a separate, uniquely identifiable, and clearly discernible symbol or shading 
is provided in place of each color as specified below, and if the symbols or shading are 
clearly defined on map legends and used consistently throughout the permit application, 
and in any subsequent permit revisions, progress maps, or other submittals relating to the 
permit. 
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SUBJECT: Public Hearings on Bond Releases 

DATE: 02/1998  

REVISED: January 3, 2024- Jonathan Rorrer  

 
Purpose:  To aid inspector specialists/supervisors in  conducting public hearings for 

protested bond releases. 
 
Definitions: Informal conference and public hearing are used interchangeably in the bond 

release regulations. 
 
 
Legal Authority:   W.Va. Code §22-3-23; W.Va. CSR §38-2-12.2  
 
Policy/Procedures:   Any conference or hearing for a protested bond release will be coordinated 

through the Regional Assistant Director and the Bond Release Supervisor.  
Section 23 of the Code and 12.2 of the regulations should be reviewed 
concerning further hearing procedures and requirements. 
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SUBJECT: Bond Release Notification of Surface Owners 

DATE: 02/1998  

REVISED: January 3, 2024 - Jonathan Rorrer  

 
 
Purpose: To provide for notification of surface owners of their right to participate in 

bond release inspections. 

 

Legal Authority:    W.Va. Code §22-3-23; W.Va. CSR §38-2-12.2.;  

 

Policy/Procedures: When a request for a bond release is received, the bond release unit shall 

notify the surface owners by certified mail of their right to participate in an 

on-site inspection.  The surface owner must submit a written request within 

15 days of said certified notification letter to the bond release unit if they 

desires to participate in the inspection. 
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SUBJECT: Bond Release Procedures 

DATE: 02/1998  

REVISED: January 4, 2024  - Jonathan Rorrer  

 

Purpose:  Procedure for processing release applications. 

 

Legal Authority:   W.Va. CSR §38-2-12.2  

 

Policy/Procedures:  

 

A.  Permittee Will:  

 

1. Submit Bond Release Application on DMR’s Electronic Submission System 

(eSS).  

 

2.   Ensure that application is complete and accurate. 

 

3.   Ensure that all signatures on forms MR 7, 8, 12, etc. are those of a principal 

officer of the corporation. 

 

4.   Provide a current list of the surface owners of the permitted area. 

 

5.  Ensure that proper water quality data is included as follows: 

             

a.  No bond release will be granted if, at the time of application, the water 

discharged from or affected by the operation requires chemical treatment in 

order to meet effluent limits.  Upon reapplication for release, a 6-12 month 

history of untreated raw water data must be included. 

 

b.  A one year history of untreated raw water data must be included with Phase II 

application. (See guidelines for cessation of water monitoring).  Untreated raw 

water is to be monitored at such locations as, but not limited to, the following: 

 

• Prior to entering drainage structure. 

• At discharge from wet seal. 

• Seeps along coal seam elevation. 

• In stream locations above and below operation if no water is available 

from permit area. 

  

 6.  Provide copies of previously approved MR- 12, 8 or 13 (for mine seals) if 

appropriate. 
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B.  Permit Release Specialist Will: 

 

1.  Log and track application. 

 

2.  Notify: 

 

a.   OSM 

 

b.   Landowners 

 

c.   Permittee to begin advertisement  

 

d.   Permittee to begin collecting raw water data (form letter). 

 

e.   Inspector  

 

3.  Complete and sign: 

 

a.  MR 7a, b, or c 

 

b.  Checklist for MR 7a, b or c 

 

c.  MR-8 

 

4.   Conduct technical review of application and on site evaluation of the 

reclamation work.  Every effort will be made by the Release Specialist to 

coordinate the on site inspection with OSM, landowners, permittee,  inspector, 

protesters and anyone else who has a valid interest in the release of the 

performance bond. 

 

5.   Take photos during site inspection if not included in application by inspector or               

applicant. 

 

6.   Conduct field analysis of raw water quality and collect lab samples if necessary. 

 

7.   Investigate and respond to all citizen or landowner protests concerning the bond 

release. 

 

8.   Forward application to Assistant Director for signature with recommendation for 

approval or denial.  Notify Supervisor. 

 

a.   If approval is recommended, simply forward MR 7a, b or c. 

b.   If denial is recommended, Specialist will prepare denial letter (in addition to 

MR 7a, b or c) and forward to Assistant Director for signature. 
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NOTE:  All denial letters must give reason(s) for denial and recommended 

corrective actions and permittee right to appeal. 

 

9.    Be available for courtesy evaluations upon request (as scheduling will allow). 

 

10.  Notify appropriate personnel of application decision (approval or denial). 

 

C.  Inspector Will: 

 

1.   Conduct brief review of application for completeness (i.e., advertisement, forms, 

water data, etc.). 

 

2.   Closely review final map and indicate approval by signing and dating all copies. 

 

3.   Complete and digitally sign checklist included in ESS application. 

 

4.   Forward any protest directly to Release Specialist with his comments if 

appropriate. 

 

5.   Notifiy Release Specialist when the review is complete. 
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SUBJECT: Surety Reclamation Agreements 

DATE: 02/1998  

REVISED: January 3, 2024 - Jonathan Rorrer  

 
Purpose: To outline the process on how a Surety Reclamation Agreement is entered into. 
 
Definitions: A surety may explore its option of either remitting payment on a forfeited bond of 

a revoked permit or complete the reclamation requirements as set forth the 
WVSCMRA.  The surety must demonstrate its ability to perform reclamation in 
accordance with the reclamation plan to the satisfaction of the Director, prior to 
the agreement becoming effective. 

 
 
Legal Authority:  W.Va. CSR §38-2-12.4.a.2.B  
 
 
Policy/Procedures: 
 

If a surety reclamation agreement is entered into, the following will apply: 

 

A.  The area encompassed by the agreement will be assigned to the I & E Supervisor 

that was responsible for this permit. For inspection purposes, quarterly 

inspections, including completion of MR-6’s are required unless a more frequent 

inspection schedule is necessary. 

 

B.   Thepermittee “ID” number will be assigned to the surety for inspection tracking 

purposes. The issued permit number will continue to be used as an identifier.  The 

status code in ERIS will indicate SA (Surety Agreement). 

  

 C.   When completing a MR-6, the surety will be listed as the responsible party 

(instead of former permittee) 

 

D.   The bond activity screens in ERIS will indicate SA (Surety Agreement) 

 

E.   Issuance of Notices of Violation (NOV’s), if necessary, shall be completed in the 

normal manner with the surety being listed as the responsible party (instead of 

former permittee). 
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SUBJECT: Roads/Water Retention Structures/Other Structures (MR-12’s) 

DATE: 01/1996  

REVISED: January 3, 2024 - Jonathan Rorrer  

 
Purpose:       To leave roads, water retention structures and other structures for the benefit of the 

landowner. 
 
Definitions:  Surface Mining Operations 
 
Legal Authority:  W.Va. Code §22-3-13 and §22-3-23, W.Va. CSR §38-2-5.5 and §38-2-4. 
 
Policy/Procedures: 
 

A.  At the time of application for Phase II release, if a structure or road is to be left 
unreclaimed, an MR-12 form must be included with the release package. 

 
B.  The MR-12 will be revised to include this statement: “It is the permittee’s 

responsibility to maintain this structure until final bond release”. 
 
C.   If, during the time period between MR-12 approval and Phase III release the surface 

owner changes, the MR-12 is no longer valid and must be re-executed or the 
structure(s) must be reclaimed.  If the landowner changes his mind between time of 
MR-12 approval and Phase III release, this matter between permittee and landowner 
will be resolved prior to Phase III (Final).  

 
D.  This policy/procedure does not in any way prohibit a permittee from executing an 

MR-12 at Phase III (final) release.  The proper time for MR-12 application is at Phase 
II release, but circumstances will arise that precludes this. 

 
E.   The approval path for MR-12’s follows the same path as any other bond release 

application  and should be included in the Request for Special Use section of the 
appropriate phase release electronic application.   

 
F.   The MR-12’s will no longer be recorded at the courthouse. 
 

There are several scenarios that involve leaving roads and drainage structures in place after final bond 
release.  This procedure describes the process and the approval routing for these situations. 
 

G. Roads: 
 

1. If a road is proposed to be left [in the original permit application] an MR-12 Special Use 
Form is not required. 

 
2. If the road(s) is(are) proposed to be left and the proposal is not in the permit application, an 

MR-12 Special Use Form needs to be executed.  Submittal of the MR-12 should occur 
within the ESS application for the associated Phase Release.  
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3. If circumstances arise where the permittee wants to leave a road after a Phase I or II release 
has been granted, the MR-12 will be submitted with the electronic ESS application for 
the next phase of bond release. 

 
4. The road proposed to be left shall be shown on the final map as disturbed/unreclaimed 

acreage.  The bond calculation will reflect this and 100% bond for this acreage will be 
maintained until final release. 

 
H.  Water Retention Structures 

 
1.  If a water retention structure is proposed to be left, an MR-12 form must be executed. 
 
2.  The size and configuration of the structure must be certified by an approved person which 

demonstrates that the structure meets current regulation requirements. 
 
3.  The MR-12 will be submitted as part of an application for Phase II bond release.  The 

Phase II release application will be submitted through the ESS system.  
 

GENERAL NOTE:   
 
It is the permittees’ responsibility to maintain roads and water retention structures until final 
(Phase III) bond release is approved. 
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SUBJECT: Chemical Water Treatment 

DATE: 04/1996  

REVISED: January 3, 2024 - Jonathan Rorrer  

 
Purpose: To clarify the differences between “Passive”,“Prevention”, and “Remediation” as 

those terms relate to chemical water treatment. 
 
Definitions: 
                   

A. “Passive Treatment” includes, anoxic drains, limestone trenches, artificial 
wetlands and other systems designed to alleviate the need to actively add 
neutralizing agents to water in order to meet effluent limits. 

 
B. “Prevention” in this context refers to approved selective materials handling, 

addition of alkaline material to pit floors, backfill, backstack and other areas to 
prevent the formation of acid or toxic drainage. 

 
C. “Remediation” means the active, on-going treatment of mine drainage in order 

to meet effluent limits. 
 

Legal Authority:  W.Va. Code §22-3-2(c)(5) and  §22-3-3(a), W.Va. CSR §38-2-2.20 and §38-2-2.21  
 
Policy/Procedures:                      
 

Since the Office of Surface Mining did not approve the definition of chemical treatment 
(as it relates to passive treatment), the following guidelines shall be followed: 

 
A. Bond releases will not be approved on sites using passive treatment systems. 

(see definition of passive system) 
 
B. Bond releases will be granted on permits, or increments thereof, that utilized 

preventive measures to control acid formation and are meeting effluent limits 
without active chemical treatment of water. 

      
C. Bond releases will not be granted on permits or permit increments that have 

remedial chemical water treatment in order to meet effluent limits. 
 

This clarification in no way limits placement of limestone rip-rap in sediment ditches, 
diversion ditches, pond entrance/exit channels, etc... 

 
The inspector along with the bond release specialist will have to utilize judgment and on-
site experience to determine if an operation is routing poor or marginal quality water 
through a ditch rip-rapped with limestone to remedy the water quality problem or if the 
rip-rap is solely for erosion control. 
 
This clarification also does not limit the utilization of limestone as a durable surfacing 
material for haulroads. 
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SUBJECT: Oil and Gas Wells on Permitted Areas 

DATE: 02/1998  

REVISED: January 3, 2024 - Jonathan Rorrer  

 
Purpose:       Establish procedure allowing oil and gas operations on permitted areas 
 
 
Definitions:  Oil and Gas operations include, but are not limited to:  oil well, gas well, pipelines, 

access roads, storage tanks, ancillary oil & gas facilities. 
 
 
Legal Authority: W.Va. Code §22-3-10, W. Va. CSR §38-2-7  
 
Policy/Procedures: 
 

Oil and gas activities may take place on reclaimed mining operations without additional 
liability to the permittee if the following procedure is followed: 

 
 

A.  For the areas to be utilized by the oil and gas operation, a post-mining land use 
revision is submitted and approved to change to “light” industry industry land use. 

 
B.  A Phase I or Phase II bond release application is submitted and approved.  When 

the release is processed, the areas shown on the map as oil and gas sites will have 
100% of the bond released, thereby fully releasing the areas from the permit. 

 
C.  If the access road is part of the proposed oil and gas operation, a dual use letter 

signed by both parties allowing ingress & egress by the mining permittee. 
 

 

 

  

Page 104



I & E Handbook  Series 12 – Replacement, Release, & Forfeiture of Bonds 

 

 

 

WVDEP  12-12  
 

SUBJECT: Removal of Sediment Control Structures 

DATE: 10/16/2014  

REVISED: January 3, 2024  - Jonathan Rorrer  

 
Purpose:         The purpose of this guidance is to identify the procedure for removal of 

sediment control structures upon a drainage area meeting the definition of 

“reclamation area” per 40CFR434 for post mining areas (backfilling and 

grading complete, revegetation commenced) while ensuring preservation of the 

hydrologic balance and meeting applicable regulations pertaining to 

abandonment procedures of sediment control structures. 

 

Legal Authority:  W.Va. CSR §38 - 2 5.4(h) and §38 - 2 14.7(d)  

 

Discussion:     According to 38CSR2-14-7(d), “Where any discharge from the permit requires 

treatment during the mining operation in order to meet applicable effluent 

limitations, water monitoring of such discharges shall continue following 

grading approval.  If it is established on the basis of such monitoring that the 

hydrologic balance is being preserved without treatment, the treatment 

facilities can be removed.  A one (1) year history of meeting applicable 

effluent limitations shall be adequate to establish that the hydrologic balance is 

being preserved. ”    

 

Additionally, 38 CSR 2-5.4(h) Abandonment Procedures, states “abandonment 

and/or removal of sediment control or other water retention structures shall not 

occur within 2 years after the last augmented seeding nor less than 2 years 

before final bond release.” 

 

“Adequate treatment” is defined in Chapter 22, Article 3, Section 3 as 

“treatment of water by physical, chemical or other approved methods in a 

manner so that the treated water does not violate the effluent limitations or 

cause a violation of the water quality standards…” 

 

§38 CSR 2-2 further defines chemical treatment and sediment control structures 

as follows: 
 

Chemical Treatment means the treatment of water from a surface coal mining operation using 

chemical reagents such as but not limited to sodium hydroxide, calcium carbonate, or 

anhydrous ammonia for the purpose of meeting applicable state and federal effluent 

limitations.  Chemical treatment does not include passive treatment systems such as but not 

limited to limestone drains, wetlands, alkaline addition, application of fly ash, agricultural 

lime, or injection of fly ash, limestone, or other minerals into underground coal operations.  
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Sediment Control or Other Water Retention Structure, Sediment Control or Other Water 

Retention System, or Sediment Pond means an impoundment designed, constructed, and 

maintained in accordance with this rule for the purpose of removing solids from water in 

order to meet applicable water quality standards or effluent limitations before the water is 

discharged into the receiving stream.  Examples include wildlife ponds, settling basins, and 

all ponds and facilities or structures used for water treatment. 

 

Sediment control structures will be considered treatment facilities, requiring one 

year of monitoring to ensure the hydrologic balance, for the purpose of this 

policy.   Chemical treatment can be removed at any point when no longer 

necessary.   Diversion ditches/ conveyances used strictly for conveyance of 

surface runoff only are not considered sediment control structures for the 

purpose of this policy and therefore, not considered treatment. 

Diversions/conveyances, even if not designed for sediment control, should not 

be removed until appropriate raw water is sampled at the entrance to the 

sediment control structure(s).   

 

Therefore, the procedures set forth in the following paragraphs shall be 

followed to determine data requirements to ensure preservation of the 

hydrologic balance prior to removal of a sediment control structure: 

 

 

Policy/Procedures:  
 

A.  Permittee shall collect and submit the following data required to ensure preservation 

of the hydrologic balance to the inspector for review.  Raw water shall be analyzed 

for all parameters on the approved NPDES permit.  

 

1.   Outlets with sediment control structures – Provide one (1) year of raw water 

data, sampled prior to the sediment control structure, and submitted no sooner 

than two (2) years after the last augmented seeding. This raw water data is 

necessary to request removal of the sediment control structure or grant an MR-12 

to allow a structure to remain in place after Phase III bond release. Provide 

corresponding discharge data for the raw water sampling.    

 

2.   On-bench outlets (precipitation-induced) are associated with sediment 

control structures designed to minimize solids.  Therefore, the one (1) year 

raw water requirements apply to on-bench outlets as well.  Provide one (1) 

year of raw water data, sampled when flow exists and document other sample 

dates as “no flow”; submit effluent data as confirmation of “no flow” conditions 

and inspector confirmation is required.  If outlet does not flow, provide one (1) 

year of documentation demonstrating that no influent (raw water) flow occurred 

with confirmation from the inspector.  Samples of pooled raw water are not 

necessary. 
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B.   Assuming all raw water and effluent data meets effluent limitations (monthly average 

and daily maximum) and applicable water quality criterion for report only parameters, 

the required time frame of a minimum of two (2) years after the last augmented 

seeding has been completed, and the structure can be removed per the post-mining 

SWROA plan, permittee shall submit a “Request for Structure Removal” form to 

inspector for approval.  The approved form will be submitted by the inspector with the 

subsequent MR-6 inspection form.   

 

C.   Permittee shall commence structure removal as soon as possible after approval from 

Environmental Inspector Supervisor is received.   

 

D.   Permittee shall notify inspector when removal is complete so inspector can document 

on MR-6 inspection form.  

E.   Once the sediment structure is removed, the permittee shall request deletion of the 

outlet on the associated NPDES permit through a modification or reissuance 

application.   

 

 

MUST NOTE:  

 

A.  For wet seals, if sediment control structure is removed, then outlet must be relocated 

to the wet seal. This outlet and its associated monitoring requirements will remain 

until Phase III bond release.   

 

B.   If multiple sources of flow exist into the structure(s), then individual inflow sources 

must be collected at the entrance of the sediment control structure. All observed 

sources of flow, i.e. valley fill toes, deep mine discharge seals, must be sampled 

individually at the point of flow origin, even if they have a common outlet.  The 

sampling frequency is the same as set forth in the current NPDES permit and is 

parameter-specific.  Therefore, if semi-monthly sampling is required at the associated 

outlet for a particular parameter, then the raw water sampling frequency is semi-

monthly.  If the outlet has a reduced monitoring frequency of quarterly, then the 

sampling frequency for raw water is quarterly.  

  

 

**  A form for this policy has been created (MR-13R)  you can find this form on our web page in  

DMR forms under Miscellaneous. 
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SUBJECT: 
Guidance for Proceeding Through Post Mining Limits, Structure 

Removal, and Outlet Deletion 

DATE: 10/16/2014 – Harold Ward  

REVISED: January 3, 2024 - Jonathan Rorrer  

 
Purpose:    The purpose of this guidance to provide a procedure for moving through the 

process of requesting  post mining limitations, structure removal, and final 

deletion of an outlet. 

 

Legal Authority:  W.Va. CSR §38–14-7 and §40 CFR 434.11 

 

Policy/Procedures:  

 

Under 40 CR 434.ll(k), the following surface operations are classified as a Post 

Mining Area: 

 

( J)  A reclamation area, which is the surface area of a coal mine which has been 

returned to required contour and on which revegetation (specifically, seeding or 

planting) work has commenced. 

 

STEP 1: 

As stated in the "Post Mining Limits under 47 CSR 30" policy, when an outlet 

qualifies as a Post Mining Area, manganese effluent limitations can be reevaluated 

immediately. If the permit contains effluent limits for Manganese to protect a 

public water supply, then manganese effluent limitations must remain; otherwise, 

the manganese effluent limitations may be removed for any outlet that discharges 

for an area classified as a "reclamation area."   Therefore, a modification to 

remove Mn limitations can be submitted for all applicable outlets immediately.   

Inspector should confirm that the defmition of "reclamation area" is met by 

evaluating whether backfilling and grading have been accomplished  and 

revegetation has commenced according to the approved reclamation plan and 

corresponds with the approved grading profiles.  Permittee must provide date(s) 

the drainage area(s) met the definition of "reclamation area" in the NPDES 

application. 
 
NOTE:  One raw water data sample may be requested by the NPDES Permit 

Writer to ensure protection of any downstream public water intakes, even if no 

WQBELs are currently applied to the permit (e.g. a permit just outside of the 5 

mile zone of a public water supply). 
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STEP 2 (if applicable):   

Permittee should assess with WVDEP regional NPDES unit whether sufficient 

information and conditions exist to remove report only parameters from the 

monitoring requirements. 
 

STEP 3: 

Accumulate required effluent data and collect appropriate raw water samples as 

required per "Post Mining Limits under 47 CSR 30" policy for all parameters on 

the permitted outlet, including report only (with the exception ofTDS, Specific 

Conductance and Sulfates). Sampling shall begin when area meets the definition 

of"reclamation area" per 40CFR434 for Post Mining Areas.   Parameters sampled 

must match parameters on the NPDES permit at the time of sampling. 

 

STEP 4:  

Submit modification  to request post mining limitations and include required 

effluent and raw water data that you collected in STEP 3. Requests for post 

mining limitations can be parameter specific. 

 

STEP 5:   

After approval of post mining limitations for all parameters on all outlets of a 

particular Article 3 permit is received, apply for Phase I release. Although not 

required, it is recommended  that Phase I release be applied for after post-mining 

limitations have been received, where applicable. 
 

STEP 6:  

Collect raw water data according to "Removal of Sediment Control Structures" 

in Series 12 of the Inspection and Enforcement handbook for remaining 

parameters on the NPDES permit after STEPS 1-4 have been completed.  

Although not required to go post-mining first, this will minimize raw water 

collection parameters to only those required by 40CFR434 for Post Mining 

Areas. 

 

STEP 7:   

Provide data collected in STEP 6 to inspector and request permission to remove 

structure (at minimum two years after last augmented seeding and only if post-

mining SWROA plan allows for removal of structure). Obtain approval form 

for structure removal.  Inspector will document on MR-6. 
 

STEP 8:   

As soon as possible after approval is received, remove sediment control 

structure in field. Inspector will document on MR-6. 
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STEP 9:   

Submit NPDES modification to delete outlets for which all treatment systems and 

the sediment control structure have been removed.  (Refer to notes below for 

additional information.) 
 

STEP 10:  

Proceed with request for Phase II release once the above steps have been 

completed and all vegetative requirements for Phase II release are met for the 

entire permit. 
 
 
MUST NOTE: 

 

A.   If STEPS 6-8 have not been completed  prior to request for Phase II release, 

then provide required information for STEP 5 in release applica6on. 
 
B.  For wet seals, if sediment control structure is removed, then outlet must be 

relocated to the wet seaL This outlet and its associated monitoring requirements 

will remain until Phase III release. 

 

C.   Post-mining limitations are not applicable to quarry operations.   Preservation of 

the hydrologic balance requires raw water for all parameters on the applicable 

NPDES permit with effluent limitations or those parameters with monitoring 

only requirements for which there is an applicable water quality criterion. 
 

 
 
Harold Ward, Acting Director,  

October 16, 2014   

Prepared by:  P. Drooger 10/16/2014 
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WV Division of Environmental Protection 

Office of Mining and Reclamation 

Inspection and Enforcement 

Series: 13 
Pg. No: 1 of 2 
Revised: 2-98 

SUBJECT: General Procedures for Prospecting 

1. Purpose: Clarification of procedures governing 
prospecting. 

2. Definition: 

3. Legal Authority/Reference: 22-3-7; 38-2-13 

4. Policy Procedures: 

A. A Notice of Intent to Prospect is intended for 
operations determining the location, quality, 
and quantity of a natural coal deposit or 
conducting feasability studies. They 
are not small surface mining permits. 

B. A Notice of Intent to Prospect is required whenever 
excavation equipment is used to determine the 
location or nature of a natural coal deposit, 
abandoned refuse for possible reprocessing, 
to include new roads which are constructed or 
upgraded for drilling operations. 

c. A Notice of Intent to Prospect (NIP) for less 
than 250 tons must be inspected quarterly and NIP 
greater than 250 tons must be inspected monthly. 
However, upon reclamation of the site, the approval 
may be inspected quarterly. 

D. All prospecting disturbance is to be regraded to 
A.O.C. within 3 months of initial disturbance, 
unless an SMA number has been issued. However, 
reclamation of a prospect site cannot be delayed 
more than one (1) year after the receipt of an 
SMA number. All stream crossings should be removed 
and stream beds returned to original configuration. 

E. All boreholes should be filled immediately as per 

1 
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F. All distrurbance must be seeded and mulched in 
accordance with the pre-plan as soon as possible. 

G. Drilling for the purposes of overburden analysis or 
stability analysis will require a Notice of Intent 
to Prospect when substantial disturbance is 
anticipated. 
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WV Division of Environmental Protection 

Office of Mining and Reclamation 

Inspection and Enforcement 

Series: 13 
Pg. No: 1 of 1 
Revised: 2-98 

SUBJECT: Blasting on Prospecting Approvals 

1. Puroose: Clarification of blasting requirements on 
prospecting approvals. 

2. Definitions: 

3. Legal Authority: 22-3-7; 38-2-13.4(c), & 38-2-13.5(b) 

4. Policy/Procedures: Blasting is prohibited on 
prospecting operations unless they are addressed 
in the proposed prospecting application. If approved, 
all blasting must comply with section 38-2-6 of the 
rules and regulations. 

If blasting is required after a prospecting approval 
has been issued without a blasting plan, then a new 
prospecting application must be submitted which 
includes all the requirements of Section 38-2-6. 

3 
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WV Division of Environmental Protection 

Office of Mining and Reclamation 

Inspection and Enforcement 

Series: 13 
Pg. No: 1 of 1 
Revised:2-98 

SUBJECT: Map Requirements for Notices of Intent to 
Prospect 

1. Purpose: Requirements of map locations for drill 
holes and excavations. 

2. Definitions: N/A 

3. Legal Authority: 22-3-7, 38-2-13.1(a), 13.2(c), 13.3 

4. Policy/Procedures: The location of drill holes and 
excavations on maps are required to be an appropriate 
location. Meaning that a reasonable variance in 
actual location of a drill hole or outcrop excavation 
from the proposed location will not constitute a 
violation. 

4 
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WV Division of Environmental Protection 

Office of Mining and Reclamation 

Inspection and Enforcement 

Series: 14 
Pg. No: 1 of 3 
Revised: 2-98 

SUBJECT: Removal of Organic Material from Fill 
Foundations 

1. Purpose: Clarify Removal of Organic Material 

2. Definitions: 

3 . Legal Authority: 38-2-14.14(d) (2) 
38-2-14.14 (e) (8) 
38-2-14.14(f)(S) 
38-2-14.14(g)(6) 
22-3-13 (b) (22) (B) 
22-3-10 (a) (14) 

4. Policy/Procedures: 

As you are aware, there has been controversy regarding 
the clearing and grubbing of organic material from fill 
areas prior to construction. The two issues involved are 
(1) the removal of tree stumps and their accompanying root 
balls, and (2) the removal of secondary growth where the 
fill area has been previously cleared and grubbed. 

The West Virginia Code at 22-3-13(b) (22)(B) requires 
the removal of organic material immediately prior to excess 
spoil placement. The state regulations at CSR 38-2-14.14 
specify the requirements for removal of organic materials 
for various types of fills as follows: 

14.14(d) (2) - Fills on existing benches. 
14.14(e) (8) - Conventional valley fills. 
14.13(f) (5) - Side hill fills. 
14.14(g) (6) - Durable rock fills. 

The subject regulations for each specific type of fill 
require that fill areas be progressively cleared of trees, 
shrubs, and other organic material. The removal of tree 
stumps and accompanying root balls, and removal of secondary 
growth, is not specifically addressed. After lengthy 
negotiations with the federal Office of Surface Mining, it 
was agreed that: 

1 
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1. Except in the case of conventional valley fills 
(see limit in 14.14(e)(8), the fill area may be 
cleared and grubbed of all tress, brush, and other 
organic material at ground level in a one step 
operation if the operator so desires; however, 
secondary growth must be progressively removed 
during fill construction. 

Tree stumps and accompanying root balls must be 
removed from critical foundation areas prior to 
excess spoil placement. Critical foundation areas 
are those areas of the fill foundation, which, 
according to prudent engineering practice, are 
critical to fill stability and integrity. These 
areas include at a minimum the area underlying the 
toe of the fill, and any area where a constructed 
underdrain is to be placed. See the discussion 
for further detail. 

2. The fill area may be progressively cleared and 
grubbed of trees, brush, and other organic material 
during fill construction with tree stumps and 
accompanying root balls removed from critical 
foundation areas as defined above. 

For fills currently under construction, the inspector 
must during regular inspections assure that original growth, 
secondary growth, or organic materials are being 
progressively removed and that tree stumps and root balls 
are removed from critical foundation areas prior to spoil 
placement. If (as is likely to be the case) the limits of 
the critical zones are not defined, the permittee should be 
directed, via a comment on the inspection report, to file an 
engineer's report, within 30 days, defining the critical 
zone(s) limits. The same requirement should be applied to 
permitted but not started fills. For any new permit 
application, the engineer's plan and specifications must 
define the critical zone limits for each excess spoil 
disposal fill. 

If an applicant or permittee objects to the need to 
have a qualified registered professional engineer define the 
critical zone limits, they should be informed of the 
alternative, which is to grub stumps and root balls from the 
entire fill area. This was the OSM position prior to our 
negotiation of the critical zone concept. 
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As a rule of thumb, the critical zone limit at the toe 
of the fill should be considered to include the total area 
of the foundation that is encompassed within the slip circle 
or wedge defined by the minimum factor of safety analysis 
for deep-seated failure. Along the fll abutments, the 
critical zone limits will be defined by a plane parallel to 
the overall face angle of the proposed fill, and passing 
through the upstream limit of the critical slip circle (or 
wedge). (See attached sketch for example). 

If you have any questions regarding this matter, 
contact the Managers of Inspection and Enforcement and 
Permitting for further guidance. 
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REPRESENTATION OF THE CRITICAL ZONE LIMITS 

CRITICAL FAILURE CIRCLE 

t 
CRITICAL FAILURE CIRCLE RADIUS 

FOUNDATION ZONE 

ORIGINAL GROUND 

CRITICAL FOUNDATION ZONE 
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WV Division of Environmental Protection 

Office of Mining and Reclamation 

Inspection and Enforcement 

II SUBJECT: Water Rights and Replacement 

Series: 14 
Pg. No: 1 of 1 
Revised:S-95 

1. Purpose: Define time periods as they relate to water 
rights and replacement. 

2. Definitions: 

3. Legal Authority: 22-3-24 

4. Policy/Procedures: Upon receipt of notification that a 
water supply was adversely affected by mining, the permittee 
shall provide drinking water to the user within twenty-four 
(24) hours. 

Within seventy two (72) hours, the permittee shall have 
the user hooked up to a temporary water supply. The 
temporary supply shall be hooked up to existing plumbing, if 
any, to allow the user to conduct all normal activities 
associated with domestic water use. This includes drinking, 
cooking, bathing, washing, non commercial farming, and 
gardening. 

Within thirty (30) days of notification, the permittee 
shall begin activities to establish a permanent water supply 
or submit a proposal to the WVDEP outlining the measures and 
timetables to be utilized in establishing a permanent 
supply. The total elapsed time from notification to 
pe~nent supply hook-up cannot exceed two (2) years. 

Th~ permittee is responsible for payment of operation 
and maintenance costs on a replacement water supply in 
excess of reasonable and customary delivery costs that the 
user incurred. 

Upon agreement by the permittee and the user (owner), 
the obligation to pay such operation and maintenance costs 
may be satisfied by a one-time lump sum amount agreed to by 
the permittee and the water supply user (owner). 
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U· S· DEPARTMENT OF THE INTERIO 1\abjec:\N..-: 
REG·27 

OFFICE OF SURFACE MININGt'!:"Tra-..m~tt11~Num-ber~: _,. 
RECLAMATION AND ENFORCEMENT 

474 

DIRECTIVES SYSTEM Pate: 10119/88 

Wat.r aapl&cemeat 

1. IUUOR. !be pazpoM of Chie 4Ueccive b to pr-oyi4e f\lic1uoe for ( 1) 
-Japl..uting the w~er apply nplao .. Dt reqgiz•ut of eect10tl 717Cb) of 
~e 8arface llill1Dq COftUol ad .. claat1on ACt Of 1977 ( 81CM) where OIMU 

'1a the repla~ory au'tbor1ty aad (2) ..alutinv •tar npply rep1ac~aeDt 
~1a1ooa of •Jfprcwecl lt.ate n9Q1ato~ FOF' .... 

3. 10L%CY(!ROCJmaDI. 

a. ..ck~c!. •otion 717(b) of IIIC:U. reqairea tbat a peraoft wbo 
ocmd~a araeea1Ai.Jlg &Citi'l'iUea •aba11 nplaoe the wter .upply of an 
o.mer of iDtereat in ~:Ml property tdso obtaiu &11 or pa:rt of hi• npply 
of water for dmaeatic, aqriwltu&l., iD4uatrial or o'tber 1egitiaate ue 
flr:CIII u udergrOQDcl or aurtace a01ttee wbera ncb eupply baa been affected 
-, oanta.iaation, ataiAutiOft, or iatarraption proxt.ately re.u1ting !ram 
ROb audacra coal aiDe operatiOD. • !be pe~at proqr- retJQ1aticma at 
30 CPR 816 •• 1(11) iDOorporat.a th••• requir-.nt• and alao coauin the 
at.~~t tb&t Maelizle bydrologoic info~tion requ..t.red iD 30 CPJt ?80.21 
and 780.22 aball be uaad to dat:amine the extant of the iapact of ainiDg 
apon aarface .. ter and ~ouad.atar. 

In prca\llpting tbe pamanent progorua raplationa, CISIID eat&))liahecl a 
policy fr...vorJt vi th1n which •ter aupply nplac~t ia to occur. 'l'hi.a 
cliractiv• clarifiea OSKRE'• publiahec! policy on water aupply replac ... nt. 

1n the pralllll:)le to tbe tUal 1979 peraanent progor .. r&g'\1l&ti~ on water 
replac-llt (44 Pa 15175, Mrch 13, 1979), 08IUIB articulated tbr .. 
coacepta in reapoue to c~t• em tbe p~poeed rulaa. 'fbe firat ia t.bat 
•CitA req\d.r•• replac-nt, aot ccapeaaatian, for •t•r loee. ~· aacond 
ia ~t an4er. the no.raal. zul..a of ad.!Aiatrat1•• law, the initial !Nrc!an 
of pro4uction and proof r-.t• vi. th the party aaaart:.1ng that a wter aupply 
baa been ec!veraely affected. !'hire!, 08IDtB atated ~bat 8ICCRA ~· 
repl&c-.nt of the .ater APPlY in all 1natancea and that tba landGwnar 
oamaot vai'l'e replAc=~t, ai.Dca aucb a 'llaiver woW.d DOt prcwide adeqgat• 
protection for preMnt le .. •• or for future owner• of the pt'op&rty 
in-vol...-4. 

In 1983 OSMRZ ada.c! the requ1r...at at 30 CPR ,,, •• ,(b) that baaeline 
hyd.rol09ic i.Jlfon~atiOil r~i.rad in 30 era ?80.21 and 780.22 (pazait 
applioaUon contenu) aball be uad to detuaine the extant af the iapact 
of aininv QPOn aurtace water ADd fll'O'IDd.ater (•8 n •3980, .. pt.-her 26, 
1983). ~e pr..able language clar1f1e4 that the alternati-ve .. tar aupply 
auat be capable of re•toring tbe water uaar'• 81Jpp1y t.Ut wa• laat 4\&e to 
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wrface lllinint tmpacb. OSIIRE also stated that the water supply ( 
replacement requiremant is t~ed to pre-existing u.es and not to the 
po.t:minini land usa. OSMRI affimed that w.t.r replacement ri11hts operate 
in accordance with state water law and th&t the requirell8nte of SMe!tA do 
not oh&nge thaae .riihts exees»t for requiring' operators of surface co&l 
mines to .. replaca-affected water auppliea.- fw:'thez:more, eince SMCJ\A 
require• a uee ~ a •1e9itimata• uae before it can qualify tor 
replacement,· OSNKI atatec! that any u.e that ·would be in violation of StAte 
water r!9hts woul4 not be a •lag"itimate• ue. · 

ln the preamble to the final 1979 rule• on determination ot bond amount 
(currently found at 30 erR 800.14), OSKRI established a policy tbat has 
~rtant implications tor water replacement. concerning' situations 
WU'8 the unplanned COnaequenC81 Of mining 1 INCh as the Deed to abate 
9Z'OUftc!water pollution, uy ra8\llt in &n increaae in the coat of 
recl ... tion, 08KRI pointed out that the regulatory authority ia authorized 
to ~·e adc!itional ~nd liability in orc!er to ensure adequate funding to 
cc:~~q»leta the required abatement work ( 44 l"Jl 1 S 1 1 1 , March 1l, 1979) • 
Although this preamble stat.-.nt c!oea not explicitly refer to water supply 
raplao-.nt, 11Lininv-related ljJZ'OUDdwatar pollution is one of the pr.:l..iaary 
cauaea ot water supply problems. ~e implications tor water supply 
replaceaent are that the unanticipated costa of replacinq a water supply 
authorizes an incra.ee in the bond amouD~. 

b~ Policy/Procedures. · OSMB' a policy in caaea where there bas been 
contamination, diminution, or interruption of a water supply proximately 
resulting from surface coal .tning operations ia to assure water 
replacement equivalent in terma of quality, quantity, and duration to the 
supply developed tor the pr811lining uae. Release ot bond liability 
sufficient to cover the coat ot water supply replacement shall not occur 
until OSMRI is satisfied that there ia a contract between the permittee 
and the landowner enforceable under state lava that provides for ongoinq 
water replacement sufficient to allow the pram.i.nini uae to continue 
without reatrictions or limitation• for a duration comparable to the 
duration expected where no mining had occurred. 

(1) Qu&lity of Replacement water SUpfliea. 

"(a) 'A replac..ant eouree i• acceptable in te~ of water 
quality if the veter quality of the replacement npply does not reatrict 
or liai \the pr~ng uae • 

... ·-· ·r• r,..• . 

(b). ID accordance with 30 CPa 816.41(b), baseline data 
contained in-·the permit .:aball be used to detem.i.ne iapacte of lllining upon 
.urface water and groundwater. In addition to the hydrologic and Cjeologic 
into.r.ation contained .in the pel"'llit application. pursuant to .30 Cl'Jl 780.21• 
22, the-re9Ulatoey luitho~ity !uy also W.is_ int~mation couce~~g the.·. 
location ~and depth :of .wter vella in -the permit. area and adjacent are.i. (30 
CPR 779.25(&)(10)) and information contained:in preblasting surveys (30 
Cf'Jt 816.62) to identify and characterize premining vater .supplies. 
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U no JMaalJ.ne t.~a tor the particular attec~ed water .upply exiata or if 
1aa4eqaate data exi.te, than t.ba a=•~J.lity at the replac8118Dt wat•r 
au,rply aball be judged in oa.pariaoa to water .u,ppliea put to the ,_. 
preainiDg ~• in the ~diate IIUZ'rowac!iat area. :tf DO auch auppli•• 
exillt, then the pra.i.nint uaa ahall t.e claa•ifiad anc! the r&~~lac .. nt 
8QPply ca.pared to tbe atate water ~lity atan~4a for the appropriate 
uae claa•itioation. U no ap,plioable atate water ~ality atandarda eziat, 
than the replac~t .. Y ba c~e4 to applicable ftderal atanckrda, auch 
aa tbo .. a~liahe4 ,P~rnut to the safe Drizakint Water ACt of 1974. 

(c) 'lo t.b• extent the perait inforation ia iD.utticiant, 
the b.J.r&S.n of proof 1• with the party MkiD9 the aaaertion that the wter 
a\lpply baa been ac!varaely affected. An affected party haa the ript to 
raquaat a l'e4eral in•pactioa par.u.ant to 30 CJ'Il 842. 12. 

( c!) Jtaplac~t wa~ar .. l' t.e treated ~o achi.eYe the r~ind 
qu.lity. 

(2) an~it and Duration ot -. laceaent Mater au liea. A 
repl.&o~t aource ia acceptable in tena. o water q\1&1\t ty the 
C~'i&ntity nppliac! ab&ll not r••trict or liait the praainiftt ue for a 
duration ca.parabla to the duration expected ~ere no .taint had ooourrac!. 

(3) coat of Mplao-ant ater 8\lpPliaa. 

(a) 'the pel'll1 ttee ahall pay the capital coata of iuta11int 
a replac.aant water IAipply. If the use ot -11 water can continue, a 
par:.ittee ahal.l pay tbe coat of deai9Jling, drilling, uu! coaapletiftv a new 
or deeper wellr parcbaaing al\4 inetallincz a p.pr or purcbaaing ancVor 
inatalling a treat.ent aya~ ... •• necea .. ry. If tbe replac...nt water 
aupply in'9'0l"f'e8 a book up to a -.ter aupply ay•t-, the pemitt•• aD&l.l 
p4y the hook-vp coata, incluc!i1UJ fee a, parcbase of equipDeDt and nppliea, 
and CODatruction. 

(b) If a parai ttee provided or ~• ordere4 to proYide a 
temporary .. tar .apply before tbe repl•cement water aapply ia provided, 
the pe:mittee aball pay the coat. of provi41ng the t-porary water aupply. 

(c) ~ration and .ai.Dtenance costa •••ociat:.ad with the 
replac .. at water aupply aball be borne l:ry the landowner, unl••• auch 
ooata are hiper thaD those aaeociated with tb• pr-.ininq supply. ID ncb 
ca .. a, the ~ttea ahall .. ke pro•iaion to otfaa~ the increased co8ta. 

( 4) 210114 Mleaae. BOne! cannot be releaaed UDtil -.rl agre-ent ia 
ill pl.aca delineatliig the reaponaibiliti•• of the pe:raittee in the period 
follow1ag bone! release. !'be regulatory authority !lea juria4icticm D¥er 
replac ... at requir ... nta only until final bond ra1eaaa. SUbsequtllltl.y, an 
aqra~t l>etvean the pezai ttee and the lan40VDer ia controlling and ia 
8W)'ect to applicable State or c~n law. ~~ 
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WV Division of Environmental Protection 

Office of Mining and :Reclamation 

Inspection and Enforcement 

Series: 14 
Pg. No: 1 of 2 
Effective: 6-93 

SUBJECT: Termination for surface water monitoring 

1. Purpose: Define procedure for termination of surface 
water monitoring. 

2. Definitions: The West Virginia Surface Mining 
Reclamation Regulations at 38-2-14.7(a) provide for the 
termination of surface water monitoring as it relates to the 
Surface Mining Permit. 38-2-14.7(a) states: Monitoring 
shall continue until bond release unless the operator 
demonstrates that continued monitoring is unnecessary to 
achieve the purpose of the monitoring plan. 

3. Legal Authority: C.S.R. 38-2-14.7(a) 

4. Policy/Procedures: 

Procedure to review requests to terminate surface water 
monitoring is as follows: 

1. The request should be processed as an insignificant 
permit revision; 

2. For surface extraction mining operations, the permit 
and/or area of the permit associated with the request 
should meet the vegetation requirements of Phase II 
release. The request shall contain the following 
information: 

* 

* 

* 

One year of raw water data for the area after 
backfilling has occurred; 

Surface water monitoring data for the 
requested area; 

Comparison of the pre and post mining data to 
document the impacts of the operation; and 
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* Documentation that the operation does not require 
chemical treatment to meet effluent limits. 

3. For underground mining operation, the permit and/or 
area of the permit associated with the request should 
have been active for at least five (5) years. The 
request shall contain the following information: 

* One year of raw water data for the area; 

* Surface water monitoring data for the requested 
area; 

* Comparison of the pre and during mining data to 
document the impacts of the operations; and 

* Documentation that the operation does not require 
chemical treatment to meet effluent limits. 

The State can order resumption of the water monitoring 
program upon notice if the operation begins to chemically 
treat water and/or is adversely impacting the area. 
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WV Division of Environmental Protection 

Office of Mining and Reclamation 

Inspection and Enforcement 

Series: 14 
Pg. No: 1 of 1 
Revised: 2-98 

SUBJECT: Perimeter Markers 

1. Purpose: Standards for placement of perimeter markers 

2. Definitions: N/A 

3 . Legal Authority: C.S.R. 38-2-14.1(b) 

4. Policy/Procedures: Perimeter markers shall be 
established and located on the proposal maps (and 
located accordingly on the ground) in such a manner so 
as to define the beginning and end points of the 
permit. Such markers must be durable and have the 
permit number affixed. Perimeter markers must remain 
in place until Phase III bond release is approved. 

The boundaries of the permit must be clearly 
marked at a maximum of 500' intervals with other 
suitable markers which can consist of but not be 
limited to engineering tape, flagging or other easily 
identifiable markings. These additional markers do not 
need to be identified or located on the proposal map. 
These markers are not required for haulage or access 
roads or off-site drainage systems. Boundary markers 
must remain in place until active mining is complete 
and regrading is accomplished to acceptable Phase I 
standards for any particular permit segment. Phase I 
release approval is not necessary to discontinue 
maintainance of boundary markers. 

It should also be emphasized that 14.1(b) requires 
all markers to be in place prior to initial 
disturbance. All markers must remain in place until 
Phase I bond release is approved. Perimeter markers 
must remain in place until Phase III bond release is 
aproved. 

As per the September 1993 agreement with OSM, 
boundary markers are not required on certified 
haulroads, off site drainage structures, and permits 
which are eligible for grade release. 
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WV Division of Environmental Protection 

Office of Mining and Reclamation 

In~ction and Enforcement 

lsuBJECT: Durable Rock Fills 

Series: 14 
Pg. No: 1 of 2 
Effective: 11-92 

1. Purpose: Clarification of Wing Dumping 

2. Definitions: n/a 

3. Legal Authority/Reference: 38-2-14.14(g)(7) 

4. Policy/Procedure: The West Virginia Surface Mining 
Reclamation Regulations at 38-2-14.14(g)(7) for durable rock 
fils, state in part that "the undergrain system may be 
constructed simultaneously with excess spoil placement by 
the natural segregation of dumped materials". This 
construction method results in the larger dumped rocks 
settling on the bottom of the valley floor to form an 
adequate underdrain. 

It has been observed, during recent field visits, that 
a few durable rock fills were being constructed using 
multiple side dumping points which were located well ahead 
of the developing toe. However, this construction method, 
also known as "wing dumping", can create several types of 
problems. 

Excessive side dumping of spoil creates increased 
disturbed area within the limits of the fill that results in 
an increased sediment load upon the sediment control 
structure. Additionally, when conditions arise which 
dictate that a durable rock fill cannot be costructed to 
meet its original design capacity, any spoil which had been 
previously side dumped ahead of the developing toe would 
then have to be rehandled and placed within the confines of 
the fill. Thus, this practice can result in environmental 
problems and unnecessary additional disturbance. 

Therefore, for durable rock fills, it shall be the 
policy of this agency to limit side dumping or "wing 
dumping" of spoil to a distance not to exceed 300 feet 
downstream from the developing toe, as measured 
horizontally. The developing toe shall be defined as that 
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area which is clearly being formed by the dumping of 
materials from points located near the center of the hollow. 
Please ensure that all current operations are brought into 
compliance with this policy and that all future permitted 
durable rock fill designes incorporate construction plans 
which do not exceed this limit. 
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Gaston Caperton 
Governor 

John M. Ranson 
Cabinet Secretary 

TO: 

FROM: 

DATE: 

RE: 

DEPARTMENT OF COMMERCE, LABOR & ENVIRONMENTAL RESOURCES 

DIVISION OF ENVIRONMENTAL PROTECTION 
10 McJunkin Road 

Nitro, WV 25143-2506 

M E M 0 R A N D U M 

All I & E and Permitting Superv~~ 

David C. Callaghan, Directo~ 

March 23, 1993 

Excess Spoil Disposal Fill Designs 

David C. Callaghan 
Director 

Ann A. Spaner 
Deputy Director 

The West Virginia Surface Mining Reclamation Regulations 
require that, for excess spoil disposal fills, all runoff from 
areas above and adjacent to the fill shall not be allowed to flow 
onto the fill surface, and shall be diverted into stabilized 
diversion channels, designed and constructed to safely pass the 
peak runoff from a 100-year, 24-hour precipitation event. These 
diversion channels are also known as "groin ditches" or 
"perimeter ditches". 

Prior to the inclusion of this language on June 1, 1991, the 
Regulations allowed for the runoff from areas above and adjacent 
to the fill to flow through a surface center channel designed to 
safely pass the runoff from the precipitation event. Many of 
these types of designed excess spoil disposal fills were 
permitted and successfully constructed prior to the 1991 
regulatory change. 

However, confusion has arisen of late regarding the need to 
redesign those uncompleted excess spoil disposal fills with an 
approved surface center channel design, to meet the current 
regulatory requirements for perimeter ditches. The following 
guidelines shall be used in making this determination. 
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* If an excess spoil disposal fill was designed with a 
surface center channel for the conveyance of drainage 
from areas above and adjacent to the fill and was 
approved prior to June 1, 1991, it will not be required 
to be redesigned to include perimeter ditches. 

* If this same type of designed excess spoil disposal 
fill with a surface center channel was approved on or 
after June 1, 1991, it shall be considered as approved 
in error and must be redesigned to meet the current 
regulatory requirements, to include perimeter ditches. 

* If an excess spoil disposal fill with a constructed 
surface center channel for the conveyance of all upland 
drainage is determined to be exhibiting stability 
problems or creating environmental problems as a direct 
result of the design, a redesign and reconstruction to 
include perimeter ditches may be required. 

Please ensure that compliance is met in accordance with 
these guidelines and if you should have any questions regarding 
this matter, please contact Rick Clark at 759-0510. 

DCC:RC:det 

cc: John Ailes 
Rocky Parsons 
Ed Griffith 
Jeff McCormick 
Louis Halstead 
Charlie Sturey 
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Gaston Caperton 
Governor 

John M. Ranson 
Cabinet Secretary 

TO: 

FROM: 

DATE: 

SUBJECT: 

DEPARTMENT OF COMMERCE, LABOR & ENVIRONMENTAL RESOURCES 

DIVISION OF ENVIRONMENTAL PROTECTION 
1 0 McJunkin Road 

Nitro, WV 25143-2506 

MEMORANDUM 

Ed Griffith, Rocky Parsons, and I & E 
Supervisors 

Jeff McCormick~ 

March 31, 1993 

Highwall Settlement 

David C. Callaghan 
Director 

Ann A. Spaner 
Deputy Director 

Please see the attached memorandum from Jim 
Blankenship, Director of the O.S.M. Charleston Field Office 
to his area office managers. 

This memorandum details the circumstances when highwall 
can remain on a permanent program site. We are adopting 
this as our policy and this should be implemented by the 
field staff and bond release specialists immediately. 

Please distribute accordingly. 
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United States Department of the Interior 

OFFICE OF SURFACE MINING 
Reclamation and Enforcement 

603 Morris Street 

Charleston, WV 25301 

Memorandum 

To: Regulatory Branch Chief 
Area Office Managers 

From: James C. Blankenship, Jr., 
Charleston Field Office 

Subject: Settlement of Material Backfilled Against a Highwall 

On December 11, 1992, we sought guidance from Headquarters regarding 
OSM's current policy concerning the settlement of material backfilled 
against a highwall. Recently, Al Klein advised us that it is acceptable 
to have some settlement of backfilled material between Phase I and Phase 
III bond release if the obligations discussed in the attached Carl Close 
memorandum of June 29, 1990, are met. Therefore, we may accept some 
settlement of backfilled material on permanent program sites if the 
following criteria are met: 

(1) The operator must demonstrate that the site was initially 
backfilled, compacted, and graded to the approved permit requirements 
(This demonstration could be accomplished through close-up and panoramic 
photographs or videos of the site); 

(2) Any highwall exposed due to settlement can not exceed 3 feet in 
height; 

(3) A current stability analysis, certified by a registered professional 
engineer, must demonstrate that the exposed highwall is the result of 
settlement or consolidation of the backfilled material and that the 
long-term stability of the backfill is not adversely affected; and, 

(4) All other performance standards are in compliance, including the 
requirements that the coal seam be covered with a minimum of 4 feet of 
nonacid and nontoxic forming material and the approved postmining land 
use can be implemented. 

Attachment 

cc :,/John Ailes, WVDEP 
Deputy Field Office Director 
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~·· 

PI:t:m; 

SUbject: 

RECEIVED .J~L 5 tw 
United States Department of the Interior 

OFFICE OF SURFACE Mm!NG 
Reclamation and Enforcement 

,· E&mm Field Operatiom 
Ten Parkway Center 

Pittliburgh, PA 15220 

JUN 1 s 1990 

~, ~estcn~eld Offioe 

~~~Field Operations 

Higbwall .settlement 

In response to your ma!Q:arxlum dated J'I.IrS 20, l990, reQaJ:din;r tbe 
agea:y•s policy at allcwi.nq highwall sett::l.erent, I have att:adle:l a 
copy of Dii:ect.ive REX;-30. 'llli.s directive established the policy en 
pennanent }:lnXli"am sites ~ backfilled na:te.rial settled ~ 
Fhase J: am !base TII lxn:1 release. Howeva-1 :R&r30 was rescinded an 
oct:c:ber 17, 1989. A directive to supersede Rm-30 bas not been 
finalized. am, unt:i.l. this occurs, tbe policy ~ ilrplenente.d in 
Xenbx:ky am Tennessee is shply an expansion of tbe rescinda:l. Fm-30 
am includes the followin:J criteria: 

.: . 

. . 
(1) 'lhe site was initially 1:2ckfilled, c:atpaeted, am. graded to the" -·· ··-···· :·~·~ - ··-·- · : 

a:pprt:Mad pemit reqt.rl.:renent: 

(2) 'lhe exposed b.ighwall does not exceed three vertical feet; 

(3) A Clii.":r11!1'' stabiHty amll'Sis, c:ertifie::i by an erqineer, 111U...t 
c:~emnsaate. tbat the ~ highwal.l is the result of 
set:t.:l.em:!nt of tlle backfill :mt:er.ial arxl that l.cn;'-tenn 
stability of the backfill is rx:tt adversel.y ~ecb::!d; and 

(4) All other~ stamards am in ~~'UpOn 
~, ~uding the ~ tbzt t.ha ccal seam l:xa 
o:mn:ed with a llti.Jtilulm of four feet of n::m-acid fOI:IIIir.g or non­
taric material. 

J:f you have arrJ questicns· or need fllr't:hm: assistance, please do not 
hesitate to ccntact J.illl. 'nrltt at Fl'S 726-2106. 

Atl::ad'malt 
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WV Division of Environmental Protection 

Office of Mining and Reclamation 

Inspection and Enforcement 

Series: 14 
Pg. No: 1 of 3 
Revised: 4-98 

!suBJECT: Procedure for obtaining Inactive Status 

1. Purpose: Outline procedure for processing Inactive 
Status Applications. 

2. Definitions: 

3. Legal Authority/Reference: 38-2-14.11 

4. Policy/Procedure: The procedures for obtaining inactive 
are as follows: 

1. Permittee submits three (3) complete copies of 
application form MR-14 to the appropriate 
Division of Environmental Protection Regional 
Office, to the attention of the appropriate I & E 
Clerk. 

2. Upon receipt of the application, the I & E Clerk 
logs the application into C.A.T.S. and submits 
one copy to the I & E Inspector for review. 
Within fifteen (15) days of receipt, the Inspector 
reviews the application (along with the respective 
I & E Specialist or supervisor, if necessary). 

a. If the application is so incomplete (major 
deficiencies) that it cannot be properly 
reviewed, the application must be denied and 
the appropriate procedures for denial followed 
(see Step 5 a). 

b. If the application has only minor deficiencies, 
the I & E Supervisor/Specialist, and/or 
Inspector lists the corrections and gives the 
application to the I & E Clerk for tracking. 
The I & E Clerk returns the original and one 
copy of the application with the correction 
sheet to the company/consultant, noting that the 
Courthouse copy must also be corrected. The 
Supervisor sees that the third copy of the 
application is mailed to or delivered to the 
appropriate Courthouse. The company/consultant 
has seven (7) days from receipt to correct the 
application and return the original and one copy 
to the appropriate I & E Clerk. Upon return of 
the corrected application, the I & E Clerk 
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Page Two 
Series 14 
Procedure for Obtaining Inactive Status 

checks for delinquent civil penalties {see step 5 
b). 

3. The I & E Clerk, after tracking the corrected 
application, submits it to the Inspector 
for review of the requested corrections and the 
completion of the MR-14A. Upon completion of the 
14A, the inspector will give the application to the 
specialist or supervisor for a final cursory review 
before returning to the I & E Clerk. 

4. The I & E Clerk does appropriate tracking and 
places application in the pending file awaiting 
End of Comment. A site inspection is to be 
performed if the operation has not had a recent 
complete inspection, or if the current inspector 
is unfamiliar with the permit. 

5. The application is kept on file at the appropriate 
Regional Office until the comment period closes 
and any informal conference {if requested) is held. 
An original and two {2) copies of the affidavit of 
publication must be received by this time and 
tracked by the I & E Clerk. 

a. If any reason for denial exists {i.e. 
delinquent civil penalties, denial 
recommendations by the inspector, the I & E 
Supervisor will, within five {5) days of the 
close of the comment period, issue the letter 
of denial and distribute copies of the letter 
only. {letter informs of the right to appeal 
to the Assistant Chief). All copies of the 
application will be held at the Regional 
Office pending a request and outcome of any 
appeal, before distribution. 

b. If delinquent civil penalties are owed on the 
subject permit, the I & E Supervisor will, 
within five {5) days of such discovery, direct 
a letter to the permittee advising of the 
delinquent civil penalties. The letter will 
allow for the payment in full or approval of a 
payment plan for the civil penalties and the 
letter will further indicate that the 
application will continue to be processed but 
will be denied at the close of the comment 
period if the delinquent civil penalties are 
not resolved. 
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Page Three 

c. If all recommendations are for approval, the I 
& E Supervisor has the approval letter 
prepared and forwards it, with the application, 
to the Assistant Chief of Operations, or a 
Deputy Assistant Chief within five (5) days 
after the comment period. 

6. The Assistant Chief of Operations or Deputy 
Assistant Chief reviews the application, makes 
the final decision, and executes the approval 
letter. 

Distribution upon Approval: 

1 - Nitro Office (original application and letter) 
1 - Regional (application and letter) 
1 - Inspector (application and letter) 
1 - Company (letter only) 
1 - Health and Safety (letter only) 

Followed by these procedures are: Inspector's Checklist 
for Inactive Status and the Advertisement Request 
for Inactive Status 
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INSPECTOR'S CHECKLIST FOR INACTIVE STATUS 
MR-14-A Revised 9/1/95 

Company Name ---------------- Permit No. 

Type of Operation Inactive Date 

I. Is reclamation current in accordance with regulations and/or 
permit conditions? 

2. · Are there any outstanding violations? 
3. Are sediment control structures in place and certified for all 

disturbed area? 
4. !s adequate photographic documentation attached? 
5. Are significa.J.t coal reserves remaining on permit area? 
6. Is all disturbed acreage bonded? 
7. Is water treatment and necessary environmental monitoring 

adequate? 
8. Have you performed field tests or water sampling/analysis to 

verify compliance with effluent limits? 
9. Has permittee made a showing that the cessation of the 

permit is necessary due to temporary market conditions? 
I 0. Does the Inactive Map and Underground Mine Map: 

a. accurately depict the extent and location of all 
disturbed area(s) and existing mine workings? 

b. show the remaining undisturbed areas 
c. show the remaining coal reserves within the current 

approved mine boundary? 
d. have a legend which lists a, b, and c above with their 

respective acreages and/or tonnages? 
II. Is the request submitted on the approved DEP form? 
I2. Does the form contain the required sworn statement, signed 

by an authorized officer, and notarized? 
13. If this request is for an extension of inactive status, does it 

exceed three years? 
If Yes, has permittee met the condition of 14.Il(d)? 

I4. Is sample advertisement attached? 
I5. Does the permittee owe delinquent civil penalties? 
I6. Have temporary seals/barricades been constructed? 
I7. Is approval recommended? If No, explain in comments 

Comments: 

Inspector 

Supervisor --------------------

YES NO N/A 

Date -----------
Date -----------

D Inactive Status is APPROVED D Inactive Status is DENIED 

Inactive Status will expire on 

Assistant Chief Date 
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MR-14-B 

ADVERTISEMENT 
REQUEST FOR INACTIVE STATUS 

INSTRUf:TIONS 

Revised 9/1/95 

This is an advertisement of a request for inactive status. Ad will be published one time. 

Date of Publication: 

ADVERTISEMENT 

Notice is hereby given that-----------------------­
(Applicant Name and Business Address) 

has an application on file with the Division of Environmental Protection (DEP) 

(DEP Regional Office Address) 

for on Permit No. --------------------
(inactive status/extension of inactive status) 

located near 
----------------------- m 

District of ------------
(Nearest Post Office) 

of County. 
---------------

Written comments on this application will be received by the I & E Supervisor at the 

DEP address above until , or thirty (30) days from date of publication. 

A copy of the request will be available until , or thirty (30) days 

from date of publication in the DEP Regional Office located at the address above AND in the 

___________ County Clerk's Office during normal business hours. 

DEP Telephone No. _______________ _ 
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WV Division of Environmental Protection 

Office of Mining and Reclamation 

Inspection and Enforcement 

Series: 14 
Pg. No: 1 of 2 11 ~ ~, 
Revised: 5-28-96 ~[z}' 

SUBJECT: Contemporaneous Reclamation 

1. Purpose: 

2. Definitions: 

3. Legal Authority: 38-2-14.15(b)(6) 
38-2-14.15(b) (6) (A) 
38-2-14.15(c) 
38-2-14.15(d) 

4. Policy/Procedure: 

Operations which are defined under 38-2-14.15(b)(6) may 
apply for and be granted a variance to the percentage and/or 
acreage limits contained in 38-2-14.15(b)(6)(A), PROVIDED: 
The operation consists of at least three spreads of 
excavating equipment. a 

The variance shall be limited to not more than 50% of 
the total permit acreage or 400 acres, whichever is less. 

In addition to the semi-permanent ancillary facilities 
already exempted in 14.15(c), these additional areas may now 
be considered reclaimed or not disturbed: 

1. Areas within the confines of excess spoil disposal fills 
which are under construction provided the fill is being 
constructed in the "conventional" method, i.e., 
completed from the toe up, or those fills which are 
being constructed progressively in lifts from the toe 
up or are being progressively completed from the toe 
up by constructing benches and appropriate drainage 
control structures (ditches, flumes, channels, etc.) 
from the toe up as soon as the area is available to do 
so. 

2. Areas containing 30 aggregate acres or less which have 

• The contemporaneous reclamation variance will be reviewed no less than 
quarterly. Any deficiencies will be communicated to the 
operator/permittee immediately and appropriate enforcement action taken. 
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been cleared and grubbed and have the appropriate 
drainage control (temporary or permanent) installed 
and certified, and which will become a part of the 
operational area within six months or less. (Failure 
to incorporate these areas into the operational area 
within six months may result in the loss of this 
exemption.) 

3. Areas that have been cleared and grubbed which exceed 
the thirty aggregate acres and/or those which will not 
be included in the operational area within six months 
may be excluded if the appropriate temporary or 
permanent drainage control structures are installed and 
certified and have temporary vegetative cover 
established. 

4. Areas which have been backfilled and graded to final 
grade, mechanically stabilized, and had appropriate 
drainage control structures installed in accordance 
with the approved mining and reclamation plans. The 
sediment control structures need not be certified to 
meet this requirement if the mining plan is such that 
it would make this unfeasible. Topsoiling and 
revegetation of these areas are highly encouraged. 

The request for variance consideration shall be 
submitted as part of the mining and reclamation plans 
required by 38-2-14.15(d) and shall contain sufficient 
information so as to allow the director to properly 
evaluate the plan and issue an approval. 

5. Consideration may be given to contemporaneous 
reclamation plans on multiple permitted areas 
with adjoining boundaries where contemporaneous 
reclamation is practiced on a total operation basis. 
Operations such as this will not be eligible for 
incremental bonding. 
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WV Division of Environmental Protection 

Division of Mining and Reclamation 

Inspection and Enforcement 

SUBJECT: Excess Spoil Disposal 

Series: 14 
Pg. No: 1 of 1 
Revised: 12/04 

1. Purpose: To Minimize Erosion During Construction of End­
dump Fills 

2. Definitions: N/A 

3. Legal Authority: § 22-3-13(B)(10) 

4. Policy/Procedures: 

In order to minimize erosion during the construction 
of end-dump valley fills, water shall not be allowed to flow 
over the face of the fill. The top of the fill shall be sloped 
toward the back and sides into drainage channels through 
approved outlets. Drainage from above the fill should also be 
channeled away from the fill and discharge through approved 
outlets. 

In the event that water from the deck and/or above the fill 
cannot be directed away from the fill area, a flow path shall be 
constructed and maintained by dumping sufficient rock to 
minimize erosion along the interface where the edge of the fill 
meets original ground and shall be capable of handling the 
maximum anticipated flows. 

Quarterly certifications shall address the maintenance of 
these areas as temporary drainage control for that reporting 

~------JP~e,...riod. Once the fill is completed or as conditions allow, 
water will be diverted into properly designed and constructed 
channels capable of passing a 100 year, 24 hour event. 
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WV Division of Environmental Protection 

Division of Mining and Reclamation 

Inspection and Enforcement 

Series: 14 
Pg. No: 1 
Effective: 2/25/03 
Revised: 10/14/04 

I SUBJECT: Inactive Status Requests for Operations with Valley Fills 

1. Purpose: Minimize potential problems for inactive status 

2. Definitions: N/A 

3. Legal Authority: 38-2-14.11 

This replaces the document issued on February 25, 2003. 

4. Policy/Procedures: 

When operations containing valley fill(s) request inactive status, the fill(s) may be 
in a condition that could allow for erosion into natural drainage paths. Therefore, to 
minimize surface erosion and to prevent spoil movement, each of the following 
conditions shall apply to fill(s) that have not reached designed capacity and a 
demonstration is made that reactivation of the fill(s) is feasible: 

1. The top of the fill shall be configured to prevent uncontrolled water from 
discharging over the face of the fill; 

2. Runoff and sediment from the top ofthe fill must be managed and discharged 
in a controlled manner; 

3. The top and all erosion prone areas of the fill shall be seeded; 
4. Surface water runoff from areas above and adjacent to the fill surface shall be 

diverted into stabilized channels; 
5. Submission of a certified report that notes any instances of apparent instability, 

structural weakness, and other hazards. The certified report shall include a 
drawing of the fill showing the following: 

a. Current outline of the fill; 
b. Location of sediment control and drainage structure(s); 
c. Limits of clearing and grubbing; 
d. Location of any surface or ground water discharges; 
e. Current extent and location of underdrain system 
f. Design and current volume; 
g. Color photographs of the fill; sediment control and drainage structures 

and underdrain system. 

6. Drainage control structures shall be cleaned to 100% designed capacity. 

If the operation has any fill(s) that has reached designed capacity or not 
demonstrated that reactivation is feasible, the request will not be considered for approval 
until the fill(s) is reclaimed. 
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Division of Mining and Reclamation 
Program Development 

#10 McJunkin Road 
Nitto, WV 25143 

Phone: (304) 759-0510 Fax: (304) 759-0528 

West Virginia Department of Environmental Protection 

Bob Wise 
Governor 

INTEROFFICE MEMORANDUM 

To: All DMR Employees 

From: Joe Parker, Acting Director 

Date: 5/17/2004 

Stephanie R. Timmermeyer 
Cabinet Secretary 

~: EXCESS SPOIL AND VALLEY FILL CERTIFICATION REQUIREMENTS 

AUTHORITY: § 22-3-13(b}(22), 38-2-14.14 

This document replaces the 'EXCESS SPOIL DISPOSAL FACILITY 
INSPECTION AND REPORTING REQUIREMENTS' memorandum issued on 
February 25, 2003. 

INSPECTION FREQUENCY 

A registered professional engineer experienced in the construction of earth or rock fills 
or other qualified professional specialist working under the direction of a professional engineer 
experienced in the construction of earth or rock fills, shall inspect an excess disposal facility 
according to the following schedule: 

1. Quarterly for stability; 

2. Regularly during the placement and compaction of fill 
materials and during critical construction periods such as, 
but not limited to: 

a. Foundation preparation; 
b. Underdrain placement; 
c. Installation of surface drainage systems; 
d. Construction of rock toe buttresses. 

3. Upon completion of construction. 
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REPORTING FREQUENCY 

A certified report of this inspection shall be submitted to 
the Secretary a certified report within two weeks following 
completion of the inspections. The certified report shall 
contain a statement that the fill is being constructed and 
maintained as designed in accordance with the approved plan and 
this rule. The report shall contain the company name, permit 
number, company address, fill identification, date of 
inspection, and name of the person performing the inspection. 
The report will also note any instances of apparent instability, 
structural weaknesses, and other hazards. The report on the 
drainage system and protective filters shall include color 
photographs taken during and after construction, but before the 
underdrains are covered with excess spoil. Color photographs 
shall be of sufficient size and number to provide a relative 
scale and to clearly identify the site. A copy of the certified 
report shall be maintained at the mine site. 

REPORTING REQUIREMENTS 

The report shall include as applicable the following: 

1. Type of inspection. 

a. Quarterly for stability; 

b. Regular/critical stage; 

i. Foundation preparation; 
ii. Critical foundation area; 
iii. Underdrain\lateral drains; 
iv. Material Compaction; 
v. Surface drains; 
vi. Rock toe buttress; 
vii. Other 

a. Final; 

b. Corrumnets 

2. Foundation preparation. 

a. Acknowledgment of proper construction; 
b. Comments 

3. Placement of underdrain system. 

a. Acknowledgement of proper construction; 
b. Acknowledgement of construction simultaneously with 

excess spoil placement by the natural segregation of 
dumped materials; 
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c. Comments - include color photographs 

4. Installation of surface drainage system. 

a. Acknowledgement of proper construction of sediment 
control structures; 

b. Acknowledgement of proper construction of temporary 
drainage control; 

c. Acknowledgement of proper construction of permanent 
diversion ditches and terraces 

5. Placement of materials. 

a. Acknowledgement of proper construction of fill; 
b. Acknowledgement of proper handling of toxic or acid 

forming materials; 
c. Acknowledgement of contents not exceeding 20% non­

durable material; 
d. Acknowledgement of prohibited materials not being 

placed, deposited, or disposed of into the fill area 
e. Comments 

6. Stability. 

a. Acknowledgement of no apparent instances of 
instability, structural weakness, and/or other hazards 
being observed; 

b. Note any instances of apparent instability, structural 
weaknesses, or other hazards observed; 

c. List any corrective actions taken or recommended 

7. Additional information 

a. Estimated current volume of fill; 
b. Status of fill; 

i. Active 
ii. Being reclaimed 
iii. Inactive 

c. If inactive, date of last activity 
d. Test results; 
e. Sketches; 
f. Drawings; 
g. Photographs; 
h. As-built plans, drawings, and stability analyses as 

appropriate for final certifications 

The information listed above must be specifically addressed and 
submitted in summarized form. 
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TO: 

SUBJECT: 
DATE: 
APPROVAL: 

Permitting and I&E Personnel 

SWROA Requirements for Existing Permits 
May 25, 2004 
F. Joe Parker, Acting Director 

The requirement to implement a surface water runoff analysis (SWROA) on active mining 
operations is provided by rule at 38-CSR2-5.6.d. of the West Virginia Surface Mining 
Regulations. After January 1, 2004, all existing permits must comply with the SWROA 
requirements according the following timetable based upon permitted acreage. 

• Permitted acreage > 400 acres: SWROA due 
date is June 29, 2004 

• Permitted acreage • 200 and • 400 acres: SWROA due 
date is December 26, 2004 

• Permitted acreage • 100 and < 200 acres: SWROA due 
date is June 24, 2005 

• Permitted acreage • 50 and < 100 acres: SWROA due 
date is December 21, 2005 

• Permitted acreage < 50 acres: SWROA due 
date is June 19, 2006 

If a SWROA has been previously approved for an exiting permit and the entire permit 
remains in compliance with those SWROA designs, the permittee needs only to submit a written 
statement, signed by a corporate official having signatory authority, to the permit supervisor. 
This statement needs to address that the permit is SWROA compliant and specify what 
approved permitting transaction contains the SWROA design, e.g., Amendment #1, Revision #5, 
etc. After verification, the associated ERIS entry description should be revised, if needed, to 
show that a SWROA compliance demonstration is included. 

If a permit, or portion thereof, is not SWROA compliant, a permit revision will be required 
to incorporate the required designs into the permit, regardless of whether on-ground remedial 
construction is anticipated or not. Allowable exclusions to the SWROA requirement include 
permits, or portions thereof, that are vegetated and qualify for Phase I release standards. Such 
exclusions will require a written request to be submitted as a permit revision. Permit review 
should coordinate with the inspector to verify any requested SWROA exclusions on a case-by­
case basis. The associated ERIS entry description should indicate that the revision contains a 
SWROA compliance demonstration. 
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Page Two 
SWROA Requirements for Existing Permits 

If a permit will become Phase I eligible within the above-mentioned timeframes, a written 
schedule may be provided to the inspector by the permittee specifying when the permit will 
achieve these standards. The submitted schedule must also include a contingency plan for 
SWROA compliance in the event the permit fails to meet this stipulated timeframe. This 
statement needs to be signed by a corporate official having signatory authority. 

SWROA submittals for "not started" permits may be postponed if the permittee provides a 
written statement to the inspector stating that the permit's SWROA will be performed and 
submitted as a permit revision prior to permit activation. This statement needs to be signed by a 
corporate official having signatory authority. 
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WV Division of Environmental Protection 

Office of Mining and Reclamation 

Inspection and Enforcement 

!!suBJECT: MR-13 for Mine Seals 

Series: 15 
Pg. No: 1 of 1 
Revised: 2-98 

1. Purpose: To require that mine seals be installed as 
designed. 

2. Definition: 

3. Legal Authority: 22-3-14(b) (2); 38-2-3.13(b) 

4. Policy/Procedures: All underground mining operations 
shall submit a certification (DMM-13) for the construction 
of the mine seal(s). The DMM-13 shall be submitted prior to 
regrading and backfilling for review and approval of mine 
seal installation by the inspector, unless the DMM-13 
provides accompanying photographs clearly demonstrating the 
mine seal is appropriately constructed and clearly 
distinguishing the site. 
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WV Division of Environmental Protection   Series: 15 

Office of Mining and Reclamation     
Inspection and Enforcement     Revised: 2-98 

 
 

SUBJECT: Interim Enforcement Procedures on Underground 
          Mine Barriers 

 

 

1. Purpose:  Establish enforcement procedures for  

     operations that fail to comply with approved barrier 

     width 

 

2. Definition:  N/A 

 

3. Legal Authority:  22-3-17, 38-2-3.13 

 

4. Policy/Procedures:  When it is determined that the permittee has 

failed to leave the approved barriers in an underground mine, the 

following Interim Enforcement Procedures will be followed:  (Note:  Although some 
of the procedures outlined below may apply to blowouts, these procedures are intended as preventive measures to 

avert blowout situations when barrier widths are encroached upon.) 

 

     1.  Issue a Notice of Violation (NOV) for failing to  

         follow the approved pre-plan. 

 

     2.  IN NO CASE will calculations on remaining  

         barrier(s) be accepted as an approved abatement 

         measure to abate an NOV issued at item #1, unless 

         curcumstances discussed in 3.C. are applicable. 

 

     3.  The remedial measures will be dependent on site  

         specific situations at the mine and may include: 

 

          A.  Area is still accessible from underground- 

              Remedial measures should include replacing 

              the missing portion of the barrier with 

              constructed bulk-head(s) and/or backstowing 

              of voids with suitable materials to bring the 

              strength and seepage resistance of the  

              constructed barrier to original design. 

 

          B.  Area is not accessible from underground- 

              Remedial measures should include installation 

              of approved seal(s) and backstowing of voids  

              with suitable materials to bring the strength 

              and seepage resistance of the constructed  

              barrier equal to the original design.  This 

              may entail drilling and pumping of concrete,  

              or other suitable materials, from the surface. 
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PAGE TWO 

Series 15 

Interim Enforcement Procedures on 

   Underground Mine Barriers 

 

 

 

          C.  Other remedial measures on areas not  

              accessible underground may be approved on 

              a site specific case by case basis.  Such 

              cases must be supported by a comprehensive 

              engineering analysis that provides specific 

              monitoring and remediation plans which must 

              contain at a minimum: 

 

              1)  Structural analysis of remaining barriers; 

              2)  Structural analysis of the overburden and 

                  underlying rock strata to ensure the  

                  integrity of any remaining barriers; 

              3)  Analysis of any impounded water; 

              4)  A plan for dewatering the mine or reducing 

                  the head to correspond with the remaining 

                  barrier width that will permanently  

                  control water buildup in the mine or  

                  affected area.  This plan may not include 

                  “gravity discharge”.   

               5)  A water treatment plan. 

 

          D.  In all cases, the permittee will be required  

              to conduct adequate surveying, measurements,  

              testing, and engineering design and analysis 

              to assure the reconstructed barrier provides 

              protection at least equal to that of the  

              intended and approved coal barrier.  Analysis 

              and design documents mut be certified by a  

              qualified R.P.E., and submitted to DEP.   

              Construction certification, by a qualified 

              R.P.E., must also be submitted upon completion 

              of work. 

 

     4.  In order to effect changes in underground mine  

         barriers that may have been originally overdesigned, such changes 

must be submitted and approved prior to any physical disturbance 

of the originally designed barrier. 
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WV Division of Environmental Protection   Series: 15 

Office of Mining and Reclamation     

Inspection and Enforcement     Revised: 11-2012 
 
 

SUBJECT:  Underground Mine Outcrop Barriers and Post Mining Hydrology  
  Evaluation 

 
 

Purpose:  This procedure is intended to prevent the occurrence of a “mine blowout,” and to prescribe 

the requirements for the evaluation of post underground mining hydrologic impacts prior to bond 

reduction for operations that proposes underdrainage mining and/or where the Secretary has 

determined the application has an elevated risk of blowout or offsite impacts.  “Blowouts” are a rapid 

release of large volume of water impounded in underground mine workings to the land surface due to 

the failure of outcrop barrier pillar.   

 

1.   The permit applicant must leave an unmined section of coal where the coal seam approaches the 

land surface so as to create an outcrop barrier pillar except: 

 

a. Where the applicant has demonstrated in the permit application that based upon the geologic 

and hydrologic conditions in the permit area no accumulation of water in the underground 

workings will occur; 

b. In those locations where the applicant has proposed mine entries for ventilation and 

transportation of men and materials. 

c. Areas where a determination has been made that hydrologic head relief is required. 

 

2. The permit applicant must demonstrate the outcrop barrier is of sufficient width to support the 

overburden and prevent its failure and sudden release of water due to water pressure against the 

unmined coal.  The applicant must provide an outcrop barrier pillar design based on sound 

engineering principles.  An overburden blow out and stability analysis must be performed and 

included in the permit package. 

 

3. When the overburden blow out and stability analysis indicates that the coal seam is the weakest 

point, the permit applicant may use the Empirical Formula (commonly known as the Rule of 

Thumb) which states that the width of the outcrop barrier W = 50 + H where W is the width of 

the coal barrier in feet and H is the maximum hydrostatic head that can be built on the outcrop 

barrier. 

 

4. The outcrop barrier design must also consider seepage analysis in estimating the flow that will 

be expected from the barrier.  The outcrop barrier may be lengthened if estimated flow rates are 

such that surface water hydrology is likely to be adversely impacted.  Alternatively, methods to 

decrease seepage by use of impermeable materials behind the barrier including curtain grouting 

may be prescribed. 
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PAGE TWO 

Series 15 

Underground Mine Outcrop Barriers  

 and Post Mining Hydrology Evaluation  

 

5. Where underground mining is proposed to be conducted to an adjacent abandoned waterlogged 

mine, the effect of additional head of water must be considered by the permit applicant in the 

design of internal and outcrop barriers.  For this purpose, the accuracy of maps of the abandoned  

 

mine must be verified by additional borings or by the use of geophysical survey techniques 

when determined necessary. 

 

6. The width of all outcrop barriers as determined from the design computations must be plotted on 

the topographic map and included in the permit application.  The seam elevations along the 

outcrop line, location and elevations of springs and seeps must also be plotted on the 

topographic map.  Methods to conduct the water flows safely from seeps downstream of the 

barrier must be incorporated in the permit. 

 

7. Where multi-seam mining is proposed, the permittee must demonstrate that outcrop barriers in 

the upper seam are underlain by solid coal barriers in the lower seam, except as provided under 

item 1.b or where the stability analysis shows that partial mining can occur and that remaining 

pillars in the lower seam will support the outcrop barriers in the upper seam.  The permittee 

must demonstrate that developmental maps for multi-seam mining include information relating 

to proposed underground barriers, where mining has already occurred and where it is planned. 

 

8. The permit applicant must demonstrate that procedures for the prevention of buildup of 

hydrostatic head beyond the designed water level is assured by drilling relief wells or using 

angled boreholes into the hillside at a point in the overburden for direct passage of mine water to 

the surface are included in the permit.  However, the uses of these methods which result in 

gravity discharge from acid producing coal seam are prohibited.  Alternatively, pumping of 

water from deep mine workings to the surface may be included in the permit package.  Where 

such procedures for prevention of the buildup of water beyond the designed water level are used, 

the permittee must demonstrate that appropriate water treatment methods are included in the 

permit. 

 
9. Applications that proposes underdrainage mining and/or where the Secretary has determined the 

application has an elevated risk of blowout or other adverse offsite impacts applicant must 
provide monitoring plans to include measurements on hydraulic head, quality and quantity of 
water discharged from workings and verification of outcrop barriers on a regular basis, as 
determined by the reviewer and/or the inspector.  This information shall be used by the 
permittee to perform an analysis of surface and groundwater quantity and quality that will be 
prior to granting bond reduction. This analysis must be submitted at least 180 days prior to 
submittal of initial release request.   The analysis will include an assessment of the data to show 
that material damage has been prevented. The analysis can include an evaluation of any trends 
which may exist in the available data that which demonstrate the elevated risk of blowout or 
other adverse offsite impacts have been minimized and material damage have been prevented. 
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WV Division of Environmental Protection   Series: 15 

Office of Mining and Reclamation     

Inspection and Enforcement     Date:06-13-2016 
 
 

SUBJECT:  Post Underground Mining Assessment (PUMA) 
 

 

This information is to clarify the November 15, 2012, policy titled, “Underground Mine Outcrop 

Barriers and Post Mining Hydrology Evaluation,” which is included in the Permitting 

Handbook, Section 24 and the Inspection and Enforcement Handbook, Series 15, pages 4-5.  

 

The November 15, 2012 policy requires the submittal of hydrologic analyses for underdrainage 

mines and mines having blowout potential, or other possible adverse offsite impacts. Its intent is 

twofold. First, in cases where there is no discharge from a mine at the time of a request for Phase 

I bond release, it provides a quantitative method to demonstrate that the post-mining discharge 

will be in compliance with applicable water quality standards; thereby, providing rationale in 

support of the approval or denial of the release application. Secondly, the policy is intended to be 

forward-looking to assure that during the permit review of new mining applications or 

expansions of existing underground mines, the permit review team will require adequate pre-

mining and during-mining groundwater and/or surface water monitoring, as necessary, to enable 

the permittee to demonstrate that the predictions in the Probable Hydrologic Consequences 

(PHC) remain valid, prior to the initial bond release. This required supplemental information for 

the PHC has become known as the Post Underground Mining Assessment (PUMA).  

 

Therefore, based upon its defined scope, a PUMA is not necessary for all deep mines or when 

resulting mine discharges are compliant with applicable water quality standards. Only 

underdrainage mines or other mines having an elevated blowout risk or those lacking sufficient 

data to demonstrate the validity of the predictions of the PHC will require such analyses. 

Typically, PUMAs are not required for above-drainage mines unless elevated risks of blowout or 

other adverse offsite impacts exist, e.g., artesian effects, subsidence material damage, stream 

dewatering, etc.   

 

All underground mine permits must be evaluated to determine the need for a PUMA, with 

such determination documented in the permit record. Therefore, within thirty (30) days of 

the completion of underground mining operations, the permittee shall submit a Deep Mine 

Abandonment Plan in the form of an Article 3 permit revision. This revision will provide the 

documentation necessary to uphold the approved PHC and Hydrologic Reclamation Plan (HRP), 

thus affirming that a PUMA is not required for the permit. Otherwise, a PUMA will be required 

for the permit. The associated permit revision will require all relevant PUMA information and 

resulting updates to the PHC, HRP, and existing mine seal designs necessary for approval. The 

regional Geologist IV will be responsible for conducting the review of the submitted 

information, with engineering assistance as required. 

 

Should a pending Phase I release application exist for an underground permit, the inspector, after 

conferring with the region’s Geologist IV and the I & E Supervisor, will order the permittee on 

an MR-6 inspection form to perform a PUMA evaluation. Likewise, the revision should either 

include a PUMA, or present adequate documentation supporting why a PUMA is not applicable. 

The assigned inspector is to immediately contact the assigned Release Specialist or the Release 

Supervisor and make them aware of this outstanding requirement. Under no circumstance is  
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PAGE TWO 

Series 15 

Post Underground Mining Assessment (PUMA) 

 

the release application to remain pending while the required PUMA revision is being 

prepared or under agency review. The applicant may either withdraw the application or it 

will be denied until the requirement is met. 

 

Additionally, there may be permits approaching Phase II and Phase III release that achieved 

Phase I status prior to the November 15, 2012 Policy. If such permits require PUMAs, as 

determined by the region’s Geologist IV and I&E Supervisor, the inspector will order the 

permittee on an MR-6 inspection form to submit a permit revision incorporating all applicable 

PUMA requirements prior to processing the release request. It will be the responsibility of the 

regional Geologist IV to review any resulting permit revisions. 

 

The PUMA shall at a minimum include the following information to support all PHC 

predictions, as follows: 
 

 Final mine map depicting coal seam contours, areas of known water inundation, 

limits of mining, adjacent mining operations, topographical features, the location of 

all boreholes (both vertical and horizontal), mine barriers, and dewatering sites. 

 Detail map showing coal seam elevation contours, outcrop barrier widths, and if 

applicable, internal barrier widths adjacent to other mine workings.  

 For above-drainage mines, identify any seeps or punch-outs on the down dip end of 

the mine and provide any available water data from seeps and/or punch-outs. 

 Identification of any overlying or underlying mines. 

 Resulting hydraulic head calculations reflecting the effects from superjacent, 

subjacent, and adjacent mining extents; potential barrier interaction between mines; 

and fracture-induced permeability increases from multiple seam and longwall 

mining. 

 Comprehensive outcrop barrier evaluation comparing existing dimensions and 

potential hydraulic heads to originally approved values in permit. For significant 

departures, a factor of safety reevaluation will be necessary. 

 Depiction of existing or anticipated mine pool elevations for the mine and inclusion 

of requirements for monitoring and mine pool level maintenance to control artesian 

or other adverse effects, if applicable. 

 Supporting analyses and descriptions of all underground water discharge(s) from the 

permit and associated underground mining limits. 

 Provide the most recent water data from the approved Article 3 surface and 

groundwater monitoring sites. At a minimum, provide six (6) consecutive months or, 

if monitoring quarterly, two (2) years of samples.   

 Identification of any pump stations, their pump rates, and sampled water qualities  

 Assessment of any injection sites and associated injected volumes affecting mine 

pool elevations. 

 Discussion of past stream dewatering events or well impacts and associated 

remediation for the specific mine. 

 Evaluation of all water sources intentionally introduced to the mine void. 

 

More data may be required, at the discretion of the reviewing geologist. 
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WV Division of Environmental Protection 

Office of Mining and Reclamation 

Inspection and Enforcement 

Series: 16 
Pg. No: 1 of 2 
Revised: 2-98 

!suBJECT: Repair of Subsidence Damage to Surface Lands 

1. Purpose: To establish procedures for repair of 
material damage to surface lands caused by mine subsidence. 

2. Definitions: Material damage is damage to the surface 
of the land that reduces it•s value or damages or diminishes 
it•s reasonable forseeable use. 

3 . Legal Authority: 22-3-14(a), 38-2-16.2(c)(1) 

4. Policy/Procedures: Each person who conducting mining 
operations which result in subsidence that causes material 
damage shall restore the land to a condition where it is 
capable of supporting any uses it was capable of supporting 
prior to subsidence. (In accordance with 38-2-3.12(a) (6). 
A permittee cannot have a right to subside in the instance). 
Usually this will involve the filling or closing of 
subsidence cracks and/or regrading the area to blend with 
the surrounding contour and should include establishment of 
vegetative cover in species appropriate for the land use and 
sufficient to prevent erosion and siltation. 

Once material damage resulting from subsidence is 
discovered, the inspector should provide written notice to 
permittee that the damage has occurred and order the 
permittee to repair the damage. This notice and order can 
be provided on an inspection report (MR-6) served on and 
signed by an agent of the permittee or by certified mail. 
The order should cite 38-2-16.2(c) and should describe the 
location of the damage and appropriate actions required to 
repair the damage and reclaim any disturbance created by the 
repairs. Alternatively, the order may require the permittee 
to submit a plan and proposed time schedule for making 
repairs. The order shall also establish a deadline to begin 
and/or complete the repairs and reclamation or to submit the 
appropriate plans. 
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Page Two 

If the order requires plans be submitted, the inspector 
should review the plans and proposed deadline (with advice 
from the permit review team members as appropriate) and 
notify the permittee in writing if additional information is 
necessary. Once the plan is acceptable, the inspector 
should order the permittee to complete repairs in accordance 
with the plan. Again, an inspection report signed by an 
agent of the permittee or a certified letter should be used 
to serve the order. No violation exists unless the 
permittee fails to repair material damages in a timely 
manner, or the damage was caused by a violation of the 
permit conditions, or unless the material damage is causing 
imminent harm to the environment or imminent danger to the 
public health and safety in accordance with 22A-3-16(a). In 
these cases, the appropriate NOV or IHCO shall be issued by 
the inspector. 

Where it will be necessary to enter surface lands not 
owned or leased by the permittee, the permittee should 
obtain a right of entry agreement with the landowner. 

The inspector should use some judgement in determining 
the appropriate remedial measures required by the order. 
Factors to consider include the likelihood of public 
endagerment, the extent and difficulty of work necessary to 
accomplish the repairs, the accessability of the area and 
the attitude of the surface owner. 
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WV Division of Environmental Protection 

Office of Mining and Reclamation 

Inspection and Enforcement 

Series: 16 
Pg. No: 1 of 1 
Revised: 2-98 

SUBJECT: Subsidence Control - Public Notice of Undergro,un.dll 
Mining 

1. Puroose: Clarify timing requirement for notice of 
underground mining sent to surface owners. 

2. Definitions: 

3 . Legal Authority: 22-3-14(a); 38-2-16.1(a) 

4. Policv/Procedures: Where mining will begin immediately 
upon permit issuance, initial notification of underground 
mining to residents/property owners must occur within thirty 
(30) days of permit issuance. This notice should be sent to 
all resident/property owners that will be impacted during 
the first six (6) months of projected underground mining. 

All additional notices must be sent to residents/property 
owners at least six (6) months prior to underground mining 
beneath their property. 

All notifications must be sent certified mail and the return 
receipt maintained at the respective mine office and made 
readily available to the inspector at his request. 

The operator is responsible for continually monitoring 
changes in land ownership and the construction of new 
structures within the subsidence control area. 
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WV Division of Environmental Protection 

Office of Mining and Reclamation 

Inspection and Enforcement 

Series: 16 
Pg. No: 1 of 1 
Revised: 2-98 

SUBJECT: Subsidence Damage or Water Loss Related to Mining 

1. Purpose: Procedure to replace water loss related to 
mining. 

2. Definitions: N/A 

3. Legal Authority: 22-3-14 (b) (9) 

4. Policy/Procedures: 

1. Inspector investigates and determines if water 
loss is related to mining. 

2. If the inspector determines water loss is mining 
related, the inspector should notify the permittee 
via DMM-6 to replace the water supply. 

3. If the water loss is not replaced, the inspector 
should issue a NOV or CO as the case may 
dictate. 

4. If the property owner refuses to let the permittee 
enter upon their property, contact the I & E 
supervisor for appropriate action or guidance. 

4 

Page 163



WV Division of Environmental Protection 

Office of Mining and Reclamation 

Inspection and Enforcement 

Series: 16 
Pg. No: 1 of 1 
Revised: 2-98 

SUBJECT: Subsidence Control - Mine Development Map Review 

1. Purpose: To clarify the requirement for review of mine 
development maps. 

2. Definitions: 

3 . Legal Authority: 22-3-14(a); 38-2-16.2(e) 

4. Policy/Procedures: During each complete inspection of 
an active underground mining operation, the inspector is to 
review the most current mine development maps to determine 
if mining is proceeding in accordance with the approved 
subsidence control plan. All mining operations are required 
by the Division of Miners Health Safety and Training to 
maintain an up-to-date map indicating all current and 
previous mining. A copy of these maps are to be kept at or 
near the mine site. In addition 38-2-16.2(e) and 
22-3-15(b) provides the agency with the authority to require 
this information be submitted to the Director or his 
authorized agent. 
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WV Division of Environmental Protection 

Office of Mining and Reclamation 

Inspection and Enforcement 

Series: 16 
Pg. No: 1 of 4 
Revised: 1-96 

SUBJECT: Pre-subsidence Structure Survey Procedures 

1. Purpose: Establish pre-subsidence structure survey 
procedures. 

2. Definitions: 

3. Legal Authority: 38-2-3.12 and 38-2-16.2 

4. Policy/Procedures: The survey process begins with the 
operator informing in writing all residents or owners of non 
commercial dwellings or manmade structures located within a 
thirty (30) degree angle of draw projected from the mining 
limits. This notification must state the reason for the 
survey and that denial of access will mean that no 
presumption of causation will exist. The notification must 
be mailed or delivered to the resident/owner via certified 
mail or signed and witnessed receipt. The certification 
number will be referenced on the letter. 

Surveys must be submitted and acknowledged by this 
agency prior or simultaneously to owners and residents 
receiving the Notice (six month notice) described in 38-2-
16.1 of the West Virginia Surface Mining Reclamation 
Regulations. No mining may take place in any area for which 
a survey is required until such survey is completed, and 
acknowledged by this office. 

The list of residents and owners shall be reviewed and 
updated by the permittee at a minimum annually for new 
structures and residents. Within fifteen (15) days of 
becoming aware of any changes to the original survey (new 
residents/structures/etc.) the permittee must complete and 
submit to this agency a revised survey. Any new individuals 
and/or structures must have a survey if mining (mineral 
extraction) in the area is not completed. 
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A copy of the notice of the right to a survey along with 
the return receipt must be submitted to the appropriate 
Regional Office. A "Notice" will be mailed to the permittee 
advising the permittee that these surveys must be conducted 
by the insurance carrier who has indemnified the permittee 
for subsidence related damages. If the carrier elects to 
engage the services of another entity to conduct the survey, 
the carrier must certify, in writing, that this person or 
entity is qualified to do such work. 

Once the Regional Office receives the surveys, they 
shall be logged in and date stamped. Then, one copy of each 
survey will be submitted to Headquarters for review. 

Upon review by headquarters staff, if the survey is 
found to be complete and adequate, it will be sent back to 
the regional office. The regional office will then notify 
the permittee that the survey has been reviewed and appears 
to be of sufficient detail to identify the condition of the 
structure. The permittee shall provide a copy to the 
owner/resident at this time. 

A "log" will be kept at each Regional Office to track 
each survey during the process. Each survey shall be 
entered in the log book at the Regional Office and contain 
the following information: 

1.) Resident/Owner 
2.) SMA or Permit Number 
3.) Permittee Name 
4.) Date Notification received by owner/resident 
5.) Date "Notice" sent to permittee 
6.) Date "Notice" received by permittee 
7.) Date survey received 
8.) Date survey acknowledge (accepted) 
9.) Date acknowledgment letter sent 

The following guidelines must be adhered to when 
reviewing a pre-subsidence survey. The guidelines are 
provided to assist in evaluating whether the survey 
adequately documents pre-subsidence damage and other 
physical conditions which could be affected by subsidence. 
Each survey of a building and structure related thereto 
should be bound or stapled together and shall conform to the 
following format: 

• Name of owner 

• Name of tenant (if applicable) 

• Permittee and SMA# or Permit # 
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• A copy of the Notification for the Pre-subsidence 
Survey. If access is denied, include documentation. 

• Address of structure, description of structure and 
location identifier keyed to the subsidence survey map 

• Mailing address of owner and tenant 

• Plan view of the relative location of structures 
surveyed (scale not required) 

** General description of structure (number of stories, 
construction materials for frame, construction 
material for exterior finish and approximate age, if 
available. 

• A general description of the survey methods and 
and direction of progression of the survey, including 
a key to any abbreviations used. 

• Sufficient exterior photographs (equal to the standard 
35mm negative film format) to illustrate a wide angle 
full frame view of each exterior wall, close-up photo­
graphs to illustrate any pre-subsidence damages noted, 
and mid-range photographs to illustrate relationships 
of close-up photos to wide angle photos. Exterior 
photos should also illustrate the condition of visible 
foundation walls, sidewalks, steps, porches, chimneys, 
well houses, fences, utilities, garages, out 
buildings, and other exterior structures. 

• Information on the type of water supply (public 
utility, private multi-dwelling water systems, 
well(s) spring, cistern). 

• If water supply is any other than a public utility, 
survey must include water analysis (tds or spec. cond. 
at 25 degrees centigrade, pH, acidity, alkalinity, 
total Fe, total manganese, and sulfates) and a 
description of the type of system and treatment being 
used. For wells, give type (drilled or dug) and, if 
available, well log, depth, age, depth and type of 
casing or lining, static water lever, flow data, 
pump capacity, drilling contractor and indicate source 
of data. 

** Documentation of the conditions of each interior room 
to include comments on type of finishing material for 
each interior wall, ceiling and floor, and notations on 
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the location and approximate dimensions of any defect 
or unusual condition. Interior condition may be illus­
trated by drawings, sketches, narrative description and 
35 mm (or equivalent} photographs. 

** A notation of any unusual construction technique or 
method, especially extra-ordinary or sub-standard 
("not-to-code"} materials or spacings, absence of 
footer or foundations, pre-fabricated or modular 
construction, previous relocation of the structure, 
unusual lot construction or foundation preparation 
and similar unusual conditions. 

• A notation describing any portion of the structure 
not documented and an explanation of why. 

• Signature of the person conducting the survey, name 
and address of person or firm conducting the survey 
and a copy of insurance carrier documents certifying 
that the person or firm is qualified to conduct 
pre-subsidence surveys. 

Photographs submitted with a survey may be contact 
prints of 35 mm negatives if information on how to obtain 
full size prints is provided. Videos can be used if they 
are accompanied by diagrams illustrating where the videos 
were taken. Items marked with "**" above may be entirely 
documented by photographs if sufficient photographs are 
included to adequately illustrate the required information. 
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WV Division of Environmental Protection 

Office of Mining and Reclamation 

Inspection and Enforcement 

Series: 16 
Pg. No: 1 of 5 
Revised: 2-98 

!suBJECT: Pre-subsidence Structure Survey Procedures 

1. Purpose: Establish pre-subsidence structure survey 
procedures. 

2. Definitions: 

3. Legal Authority: 38-3.12 

4. Policy/Procedures: 

This procedure supersedes the March 23, 1993 
memorandum and is in response to The Energy Policy Act 
of 1992 and the March 31, 1995 Federal Register. 

1. a. Subsidence Survey Map: The map described in 
3.12 of the Surface Mining Reclamation Regulations 
must identify structures, location and type of 
domestic water sources, perennial and intermittent 
streams or renewable resource lands both on the 
permit area and adjacent areas within an angle draw 
of at least 30-degree. However, an angle other 
than 30-degree can be used based upon results of 
site specific analyses and demonstration that a 
different angle of draw is justified. Computer 
program packages predicting surface movement and 
deformation caused by underground coal extraction 
can be utilized. 

b. Pre-subsidence Structural Survey: The 
survey described in Series 16 of the I & E Handbook 
shall be submitted to and acknowledged by DEP prior 
to any underground extraction within the area 
defined by the angle shown in 1.a. above for any 
structure for which a survey is required. 
Structural surveys are required for all non-
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commercial or residential dwellings and structures 
related thereto. No mining shall take place in 
any area for which a structural survey is required 
until such survey is submitted to and acknowledged 
by DEP. 

For areas of extraction that is less than or equal 
to 60 percent, a pre-subsidence structural survey 
exemption may be requested by the per.mittee; 
provided, it is demonstrated that damage to the 
structure(s) will not occur (adequate support). 

Xn areas of developmental mining (less than or 
equal to 60 percent extraction), a postponement of 
the pre-subsidence structural survey may be 
requested by the per.mittee; provided, it is 
demonstrated that damage to the structure(s) will 
not occur. No mining (extraction greater than 60 
percent) within the angle of draw shall occur until 
the pre-subsidence structural survey is completed. 

Xn areas for which a pre-subsidence structure 
survey exemption and/or postponement 
is granted and the percent extraction exceeds 60 
percent, the exemption and/or postponement for the 
structural survey is voided for the entire 
underground mining operation. Xn addition, the 
presumption of causation will apply to any damage 
to structure(s) as a result of earth movement 
within a 30-degree angle of draw from any 
underground extraction. 

Xf water supply is any other than a public utility, 
the per.mittee must submit infor.mation described in 
Series 16 of the X & E Handbook with the request 
for exemption or postponement. 

NOTE: 30-degree angle of draw is only for survey 
purpose. 15-degree angle of critical defor.mation 
is for protection zone and must be clearly denoted 
on the subsidence map. 

c. Schedule o£ C~liance: 
• Not-started Per.mits: Both a. and b. above 

must be submitted to and acknowledged by DEP 
prior to initiation of any mining activities. 
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• No mining shall take place in any area for 
which a structural survey is required until 
such survey is submitted to and acknowledged 
by DEP. 

• Existing Permits with Reserves: Both a. 
and b. above must be submitted to and 
acknowledged by DEP no later than August 1, 
1996. The structural survey (b.) must at 
least include the area(s) projected to be 
mined by January 1, 1997. No mining shall 
take place in any area for which a structural 
survey is required until such survey is 
submitted to and acknowledged by DEP. 

• A permittee may submit for review existing 
surveys if the permittee believes they have 
surveyed an area previous to this policy to 
the extent that it complies with this policy. 
This information may be deemed acceptable 
provided it satisfies the intent of this 
policy, provides sufficient information to 
adequately investigate complaints, and the 
affected party has been notified and concurs. 

• Previously mined areas: Both a. and b. 
above are not required for areas where mining 
was completed prior to August 1, 1996. 
However, both a. and b. above are required for 
previously mined areas only if second mining 
is contemplated. 

2. Pres~tion of Causation: If alleged subsidence 
damage to any non-commercial or residential dwellings 
and structures related thereto occurs as the result of 
earth movement within the area which a pre-subsidence 
structure survey is required, a rebuttable presumption 
exists that the underground mining operation caused the 
damage. 

a. If the permittee was denied access to the land 
or property for the purpose of conducting the 
pre-subsidence survey, no presumption of 
causation will exist. 
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b. The presumption will be rebutted if, for 
example, the evidence establishes that: 
• the damage predated the mining in 

question; 
• the damage was proximately caused by some 

other factor or factors and was not 
proximately caused by subsidence; or 

• the damage occurred outside the surface 
area within which subsidence was actually 
caused by the mining in question. 

c. :In any determination whether damage to 
protected structures was caused by subsidence 
from underground mining, all relevant and 
reasonably available information will be 
considered by the DEP. 

3. Liability: Regardless of the date of issuance, 
permittee is liable for subsidence damage caused by 
underground mining that occurred after October 24, 1992. 

4. ~intenance Cost of Replacement Water Supply: 
Replacement of water supply includes an equivalent water 
delivery system. Therefore, the permittee is 
responsible for payment of operation and maintenance 
cost of the equivalent water delivery system which is in 
excess of customary and reasonable delivery cost for the 
premining water supply. upon agreement by the permittee 
and the water supply owner, the obligation to pay such 
operation and maintenance costs may be satisfied by a 
one-time payment in the amount which covers the present 
worth of the increased annual operation and maintenance 
cost agreed to by the permittee and the water supply 
owner. 

s. Bonding for SUbsidence Damage: When subsidence 
related material damage occurs to lands, structures, or 
water supply, and if DEP issues violation(s), the DEP 
may extend the 90-day abatement period to complete 
repairs, but shall not exceed one year from date of 
violation notice. Provided, however, the permittee 
demonstrates, in writing, that it would be unreasonable 
to complete repairs within the 90-day abatement period. 
:If extended beyond 90-days, as part of the remedial 

13 Page 172



Page 5 

measures, the per.mittee shall post an escrow bond to 
cover the estimated costs of repairs. 

NOTE: Memorandums dated March 7, 1995 and April 24, 
1995 regarding groundwater wells and 
protection of streams remain in effect. 
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WV Division of Environmental Protection 

Office of Mining and Reclamation 

Inspection and Enforcement 

Series: 18 
Pg. No: 1 of 2 
Revised: 2-98 

SUBJECT: MR-35 Complaint Investigation Forms 

1. Purpose: To establish procedures for preparation of a 
MR-35 Complaint Investigation form. 

2. Definitions: 

3 . Legal Authority: 22-3-15(g); 38-2-18.2 & 18.3 

4. Policy/Procedures: Each citizen•s complaint, whether 
received verbally or in writing, shall cau~e a MR-35 
Complaint Investigation form to be filled out. 

An attempt to contact the complainant must be made within 48 
hours of notification of a complaint and the investigation 
of complaints as expedient as possible. 

All citizens must be advised of their rights regarding the 
following: 

(1) The need to follow up an oral complaint with a 
signed written statement to receive the full 
range of rights provided by law and regulation. 
The Director must be given reason to believe that 
a violation exists. 

(2) Their right to accompany the inspector on the 
investigative inspection, and the right to ask for 
an informal review of the action taken relative to 
the issues referenced in the complaint. 

(3) The right of the citizen, who is not accompanying 
an inspector on an inspection, that their name may 
remain confidential if requested. 
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Series 18 
MR-35 Complaint Investigation Forms 

The citizen should be informed of the results of the 
inspection and any actions taken to rectify the situation 
within ten (10) days of the inspection. If no inspection 
was made, then this response is to be completed within 
fifteen (15) days of receipt of the written statement of the 
complainant. Also, if no action was taken or the complaint 
was declared invalid, those facts should be presented to the 
citizen. 

Any citizen•s complaint which is transmitted via a Ten-Day 
Letter or Notice from the Office of Surface Mining will 
require the completion of a MR-35 Complaint Investigation 
form to be completed and submitted with the TDL/TDN 
response. 

Each field office shall maintain a log of citizen complaints 
and the disposition thereof. It is the inspector's 
responsibility to advise the secretary of the information 
needed to complete this log. 

NOTE: Water pollution complaints or a spill that has 
been relayed from Charleston, it is important that a MR-35 
is completed and sent back to Charleston Office. Send these 
MR-35•s to the attention of the NPDES Section. 
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Dl-35 West Virginia Division of Environmental Protection 
MR-35 COMPLAINT INVESTIGATION 
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WV Division of Environmental Protection 

Office of Mining and Reclamation 

Inspection and Enforcement 

Series: 18 
Pg. No: 1 of 1 
Effective:1-93 

SUBJECT: Citizen Participation in Informal Assessment 
Conference 

1. Purpose: Clarifies citizen notification and 
participation in informal assessment conferences. 

2. Definitions: 

3. Legal Authority: 38-2-20.6(d) 

4. Policy/Procedures: Should a citizen request to attend 
or be notified of an informal assessment conference, he 
should be instructed to notify the Assessment Officer in 
writing of this fact. The Assessment Officer will provide 
notice of conference schedule to the requesting citizen. 

If a citizen's complaint investigation generates a Notice of 
Violation, a note must be made on the 24-A for that 
violation and a photo copy of the DR-35 attached so that the 
Assessment Officer can notify the complainant of the 
conference. 

You may be asked to notify the citizen verbally if requested 
by the Assessment Officer as the most expeditious 
notification. 
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WV Division of Environmental Protection   Series: 20 

Office of Mining and Reclamation    Pg. No: 1 of 1 

Inspection and Enforcement     Revised: 2-04 
 
 
 
 
 

SUBJECT: Complete Inspection Checklist 
 
 
 
1. Purpose:  Requirements for using a Complete Inspection 
                 Checklist. 
 
 
2. Definitions: N/A 
 
 
 
3. Legal Authority: 38-2-20.1(a)(2) & 38-2-20.1(c) 
 
 
 
4. Policy/Procedures: Annually, during the second quarter 
complete inspection, the updated completed inspection checklist 
and the valley fill checklist found in this section shall be 
completed along with digital photographs. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                              1 
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WV Division of Environmental Protection   Series: 20 

Office of Mining and Reclamation    Pg. No: 1  

Inspection and Enforcement     Effective:6-92 
                                        Revised:  05-2016 

 
 
 
 
 

SUBJECT: Aerial Overflight Program 
 
 
1. Purpose: Supplement of on ground inspections 
 
 
2. Definitions: N/A 
 
 
3. Legal Authority: 38-2-20.1(d) 
 
 
4. Policy/Procedures: Effective July 1, 1993, it will become 
mandatory for supervisors to fly all active surface mine permits 
with each of their inspectors a minimum of once a quarter. 
 
 Additional consideration will involve aerial overflights of 
problem areas on an as-needed basis as in the past. 
 
 Completion of Supervisor Helicopter Evaluation Forms (MR-31) 
will be necessary for all sites viewed.  Please utilize the 
revised form attached. When all aerial inspections for each 
respective Region are completed, the forms will be submitted to 
the Regional Administrator for that Region.  The Regional 
Administrator will send via email an electronic copy of each 
Supervisors forms to the Coal/Non Coal Enforcement Coordinator at 
the Headquarters Office. 
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WV Division of Environmental Protection   Series: 20 

Office of Mining and Reclamation    Pg. No: 1 of 1 

Inspection and Enforcement     Revised: 2-98 
 
 
 
 
 

SUBJECT: Midterm Review 
 
 
 
1. Purpose: Midterm review evaluation procedures 
 
 
 
 
2. Definitions: N/A 
 
 
 
 
3. Legal Authority: 22-3-19(c) 
 
 
 
 
4. Policy/Procedures:  
 
 A midterm review shall be completed at the appropriate time 
via a MR-6 and noted in the reason for inspection as (MR). 
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WV Division of Environmental Protection   Series: 20 

Office of Mining and Reclamation    Pg. No: 1 of 2 

Inspection and Enforcement     Effective:1-93 
 
 
 
 
 

SUBJECT: Inspector Guidelines for Assessment Conferences 
 
 
 
1. Purpose: Addresses inspector participation during 
assessment conference. 
 
2. Definitions: 
 
3. Legal Authority: 38-2-20.6 
 
4. Policy/Procedures: All assessment conferences will be held 
in the Regional Office nearest the operation in question. 
 
Inspector participation is mandatory, unless specifically 
approved by the Surface Mine Reclamation Supervisor. 
 
The following guidelines are provided to assist the inspectors 
participation in the assessment conference process: 
 
 A. Informal conferences are as the name implies - 
  informal and are not recorded.  They are, however, 
  similar to any actual court case in which you may 
  have participated in that the operator's side and 
  the Department's side are aired before an  
  impartial assessment officer.  The Assessment 
  Officer, based on the facts presented, may 
  vacate the violation or assessment, reduce the 
  assessment, raise the assessment, or uphold the 
  violation or assessment.  The inspector then is 
  representing the Department's side and as such 
  must be prepared to discuss the facts surrounding 
  the violation(s) and any other factors pertinent 
  thereto. 
 
 B. Conduct at informal conferences is important and 
  one should remember that the Assessment Officer's 
  decision is final.  His decision is based on the 
  facts, as prescribed, and his ability to be 
  impartial and reasonable. 
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Page Two 
Series 20 
Inspector Guidelines... 
 
     Argumentative or adversarial attitudes on the 
  inspector's part will be avoided, as they will 
  only serve to detract from the facts at hand. 
  Legal Aid section of the handbook should be 
  reviewed as it provides excellent guidance for 
  participation in trials or hearings.  A 
  professional demeanor always enhances your 
  participation in situations such as this. 
 
 C. Conferences are scheduled on a certain date by 
  the Assessment Officer.  You will be notified 
  of date and time by a copy of the assessment 
  conference schedule.  If you cannot attend a 
  conference, immediately notify your supervisor 
  so that other arrangements can be made. 
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WV Division of Environmental Protection   Series: 20 

Office of Mining and Reclamation    Pg. No: 1 of 1 

Inspection and Enforcement     Revised: 2-98 
 
 
 
SUBJECT: Failure to abate Cessation orders unabated 
          over thirty (30) days 
 
 
 
1. Purpose:  To establish procedures for failure to abate 
cessation order over 30 days. 
 
 
2. Definitions: 
 
 
3. Legal Authority: 38-2-20.4(i) 
 
 
4. Policy/Procedures: Immediately place any permit which has a 
failure to abate cessation order unabated for over 30 days in 
show cause.   (Complete a MR-16) 
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WV Division of Environmental Protection   Series: 20/2 

Office of Mining and Reclamation    Pg. No: 1 of 1 

Inspection and Enforcement         Revised: 3-98 
 
 
 
 
 

SUBJECT: Ownership/Control Update as a result of  
          Cessation Order Issuance 
 
 
1. Purpose: To update a permittee's ownership and control 
information and to notify those entities that a cessation order 
was issued. 
 
2. Definitions: 38-2-2.83; 38-2-2.84 
 
3. Legal Authority:  
 
4. Policy/Procedures: Paragraph (h), Subsection 3.33, of the 
regulations requires that a permittee update ownership/ control 
information within thirty (30) days after issuance of a cessation 
order.  The attached notice will serve as the official 
notification, and must be issued to the permittee by the 
inspector or supervisor upon issuance of any cessation order. 
 
 The update notice letter is to be attached to the cessation 
order, and a note referencing the letter entered in the remedial 
measures section of the MR-15.  Failure by the permittee to 
provide the required updated information within thirty (30) days 
will prompt immediate enforcement action. 
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WV Division of Environmental Protection   Series: 20 

Office of Mining and Reclamation    Pg. No: 1 of 1 

Inspection and Enforcement     Revised: 2-98 
 
 
 
 
 

SUBJECT: MR-16  (Civil Penalty Assessment) 
 
 
1. Purpose: Guidelines for utilizing civil penalty 
assessment work sheet. 
 
 
 
2. Definitions: N/A 
 
 
 
3. Legal Authority: N/A 
 
 
 
4. Policy/Procedures: MR-16's are to be completed according to 
38-2-20.7 and submitted to the Northern or Southern Assessment 
Officer. 
 
     For withdrawn violations, send the MR-16 (with the reason 
for withdrawal outlined in the comment section) to the Northern 
or Southern Assessment Officer. 
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WV Division of Environmental Protection        Series:  20
Office of Mining and Reclamation             Page: 1 of 1
Inspection and Enforcement                 Effective Date: 1-93  

 
 
 

Subject:  Assessing violations with original 
          assessments of less than $1,000.00
 

 
 
1.  Purpose:  To clarify when violations under $1,000 
wil be assessed. 
 
2.  Definitions:  n/a 
 
3.  Legal Authority:  38-2-20.5 
 
4.  Policy/Procedure: 
 
     All violations shall be assessed a Civil Penalty 
and no violation will be made non-assessable, even if 
such assessment is less than $1,000.00. 
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WV Division of Environmental Protection             Series:  20 
Office of Mining and Reclamation                  Page:  1 of 1 
Inspection and Enforcement                      Revised: 2-98 

 
 

Subject: Citing and Assessing violations against 
                   MR-19 Operators

 
1.  Purpose:  To clarify citing and assessing violations 
against MR-19 Operators 
 
2.  Definitions:  n/a 
 
3.  Legal Authority:  38-2-20.4 
 
4.  Policy/Procedure: 
 
     On operations where MR-19 operators are being utilized, 
it is always necessary to issue violations to the permittee 
who is always the responsible party.  A review of CSR 38-2-
20.4(d) will provide clarification on this issue.   
 
     When a violation occurs for which the MR-19 operator is 
responsible, a violation (MR-15) should then be issued in the 
permittees name and include the operators name on the MR-15 
(i.e., AB Coal Co. - ZX Coal Co. operator) and issue the MR-
15 to the permittee then make and serve a copy on the MR-19 
operator. MR 16's should be handled the same way.  In doing 
this, you have served notice to and cited the operator for 
the same violation.  This is done to insure, should this 
violation not be abated or delinquent penalties result or is 
included as part of a future show cause/revocation, that the 
MR-19 operator may be appropriately held responsible should 
the operator be found to be in control of the operation. 
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WV Division of Environmental Protection   Series: 20 

Office of Mining and Reclamation    Pg. No: 1 of 2 

Inspection and Enforcement     Effective:11-95 
 
 

SUBJECT: Show Cause Procedures 
 
 
1. Purpose:  To outline process of continuances relative 
                 to show cause hearings 
 
 
2. Definitions: N/A 
 
 
 
3. Legal Authority: 22-3-17(b) 
                         38-2-20.4 
 
 
 
4. Policy/Procedures:  
 
     1.  If a company wants a hearing continuance, the request 
         must be made, in writing, five (5) working days prior to 
     the scheduled date of hearing, signed by an officer or 
         designated counsel, and reasonable justification given. 
         This request will be reviewed by the hearing examiner  
         and a decision rendered within five (5) days of receipt. 
 
     2.  If the I & E staff wants a continuance, it will be  
         granted for emergencies only.  If the Office of Legal 
         Services requests a continuance, it must be in writing 
         and will be reviewed by the hearing examiner.  A  
         decision will be made within five (5) days. 
 
     3.  In situations where a consent order is being negotiated, 
         the I & E supervisor should contact Headquarters I & E 
         staff and inform them of such.  This should take place   
     at fifteen (15) days prior to the scheduled hearing. 
 
     4.  If any of the violations contained in the pattern are 
         a result of a citizen complaint, a note shall be  
         attached to the MR-10 indicating this and containing 
         the citizen’s name, address, and phone number,  
         (if available). 
 
         If any of the violations contained in the pattern are 
Page Two 
Series 20 
Show Cause Procedures 
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         a result of a citizen complaint or if there are 
         intervenors in the case, the citizen/intervenor must 
         be given a copy of the consent order and be allowed 
         fifteen (15) days to submit comments on the consent 
         order before it is signed by the company and director. 
 
     5.  In cases where there are violations included in the 
         pattern that have not been informally conferenced, a  
         note needs to be attached to the MR-10 indicating 
         as such.  The I & E supervisor or inspector shall 
         contact the respective Assessment Officer for an 
         expedited assessment conference.  Headquarters will 
         send the show cause order to the company but will not 
         put it on the hearing docket until notified that the 
         violations have been conferenced and the appeals process 
         completed. 
 
     6.  If an informal assessment conference causes the fact 
         of a violation to be vacated and this action warrants 
         withdrawal of the show cause proceedings, the I & E 
         supervisor will submit to Headquarters recommendation 
         to withdraw the proceedings and a copy of the Assessment 
         Officer’s findings. 
 
     7.  When submitting the MR-10 packet to Headquarters, it 
         must contain the following:   
                   
               MR-10  -  Request for Show Cause Order 
               MR-10A -  Violation History 
               MR-10B -  Violation History for Show Cause 
               MR-15’s and MR-16’s which resulted in the 
                 Requst for Show Cause 
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WV Division of Environmental Protection   Series: 20 

Office of Mining and Reclamation    Pg. No: 1 of 1 

Inspection and Enforcement     Revised: 2-98 
 
 

SUBJECT: Pre-Blast Surveys and Pre-Subsidence Surveys 
 
 
1. Purpose:  Establish procedures for routing pre-blast 
               surveys and pre-subsidence surveys 
 
 
2. Definitions: N/A 
 
 
3. Legal Authority: N/A 
 
 
4. Policy/Procedures:  
 
 
     1.  Region sends or delivers surveys to Headquarters to 
         the attention of Renee Chapman.  Renee will date  
         stamp, record in log book and give surveys to 
         Jim Miller. 
 
 
     2.  The HQ review will be done on a five day turnaround. 
         Each survey will be initiated by the reviewer. 
 
     3.  HQ will send notification by fax followed with a  
         hard copy to the regional office indicating review  
         is complete and surveys are adequate.  This notification 
         will list all surveys reviewed for a particular permit. 
         (This notice will be sent to the appropriate I & E  
         Clerk.) 
 
     4.  Regional office notifies permittee that surveys are 
         adequate. 
 
     5.  When review is complete, the surveys will be sent to 
         the appropriate regional office for filing. 
 
     6.  If a company submits a large number of surveys, one or 
         more of the review team may be detailed to the regional 
         office to conduct the review(s). 
 
     7.  Review team supervisor will prepare and submit a weekly 
         report to I & E and permitting assistant chiefs (due 
         Monday for the preceding week) detailing the number of 
         surveys reviewed, which companies they were for and the 
         number pending review.  (This can be done via cc:Mail) 
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WV Division of Environmental Protection   Series: 20 

Office of Mining and Reclamation    Pg. No: 1  

Inspection and Enforcement     Effective:5-96 
 
 
 

SUBJECT: Site Evaluations for Hazardous Materials Prior to  
           Revocation 
 
 
 
1. Purpose:  To identify potential hazardous materials 
               on revoked sites.  This procedure is an 
               addendum to the May 30, 1995 policy. 
 
 
2. Definitions: See Above 
 
 
3. Legal Authority:  
 
 
4. Policy/Procedures:  
 
     When a permit is submitted for show cause and the 
inspector/supervisor is reasonably confident the permit will be 
revoked, a site evaluation shall be conducted by the supervisor 
and/or specialist and the enclosed evaluation form submitted. 
 
     There are two (2) scenarios that dictate which method of 
submittal to be used.  
 
     1.  If a Show Cause Order is issued and the company does not 
request a hearing, Headquarters sends a memorandum to the 
appropriate inspector/supervisor indicating no contact from 
company and does the inspector/supervisor confirm the revocation.  
In this type of situation, the supervisor/specialist must 
evaluate the site within 10 days of receipt of the memo and 
return the evaluation form Headquarters along with the 
confirmation memo. 
 
     2.  If a hearing is held and the outcome of the hearing is 
the decision to revoke, the site must be evaluated within ten 
(10) days of becoming aware of the decision.  The evaluation must 
be sent to Headquarters before the revocation letter is sent to 
the Director.  Attached is a sample form which provides an 
example of items which should be list in No. 2 of the 
Evaluation/Inventory form. 
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      HAZ-MAT Evaluation and Inventory 
 
 

PERMIT NO.   

 
COMPANY NAME:   

 
 
1.  Does the permit area have materials stored on it that 
    you believe could be considered hazardous to humans, animals,        
    or aquatic life?  Yes    No 
 
2.  If yes, list the different types of materials and estimated 
    quantities (No. of barrels, tank sizes in gallons, etc...) 
    i.e... 
 
    1 - 1000 Gal. diesel fuel tank, estimate 500 gal. (1/2 full) 
    10 - 55 Gal. drums hydraulic fluid - full 
    20 - Lead Acid Batteries 
    2 - 500 Gal. tanks NaOH - Appear Empty 
    1 - Tank for Anyhydrous Ammonia - size and contents unk. 
    2 - Powder magazines - contents and quantity unknown 
    1 - Anfo Bin - contents and quantity unknown 
    5 - 55 Gal. drums - full - contents unknown 
     
 
3.  Is site access controlled? (locked gate, fenced) 
     Yes     No 
 
 
ADDITIONAL 
COMMENTS:________________________________________________________
_________________________________________________________________
_________________________________________________________________
_________________________________________________________________
_________________________________________________________________
_________________________________________________________________ 
_________________________________________________________________ 
 
 
Signature__________________________________Supervisor/Specialist 
 
Date:__________________________ 
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WV Division of Environmental Protection   Series: 20 

Office of Mining and Reclamation    Pg. No: 1 of 2 

Inspection and Enforcement     Effective:  1-97 
 
 
 
 
 

SUBJECT: Minor Revisions Approvable by Field Level Personnel 
 
 
 
1. Purpose:  Establish guidelines for approval of minor 
                 adjustments to original proposals 
 
 
2. Definitions: See Above 
 
 
 
3. Legal Authority: 38-2-4.12, 38-2-5.4(d), 38-2-9.2(h), 
                          38-2-14.14(g)(5) 
 
 
 
4. Policy/Procedures:  
 
     The following are examples of minor revisions that are 
approvable at the field inspector level. 
 
1.  Minor drainage structure configuration changes (i.e... 
    round vs. square, spillway on one side instead of the 
    other, etc...) as long as the required sediment storage 
    capacity is maintained.  (Approved by virtue of the  
    inspector signing off on the as-built certification) 
 
2.  Minor road width/slope configuration (as long as the 
    width/slope do not compromise safety considerations). 
    (Approved as an as-built certification) 
 
3.  Additional sediment control capacity (i.e...additional 
    sumps on roads, pre sumps in front of sediment ponds.) 
    (approved on an as-built certification) 
 
4.  Species substitution on planting plans (i.e.  substituting 
    legume for legume, hardwoods for hardwoods, etc...)  
    Approved by letter submittal and inspector signs off on 
    it. 
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Page Two 
Series 20 
Minor Revisions... Field Level Personnel 
 
 
5.  Minor bench size changes on fills (i.e...wider than 
    twenty (20) feet.  (Approved on the final certification) 
 
6.  Outlets/spillways constructed of different material than  
    originally proposed.  (Approved on the as-built  
    certification) 
 
7.  Additional rock flumes on backfilled areas (letter approval  
    when constructed) 
 
 
8.  Minor encroachment of the permit boundary (i.e...slips, 
    shootovers, etc...) - These need to be covered with 
    an N.O.V. then shown on a progress map or on the final 
    map. The acreage involved has to be included in the disturbed 
    acreage number on the Phase I release application, and 
    the bond reduction calculated accordingly. 
 
     Keep in mind that some of these changes need to be 
delineated on the ‘‘map of record’’.  This can be done by 
requesting a progress map to accompany the certification or 
letter, or at mid term review, or at the time of final map 
submittal (Phase I release). 
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WV Division of Environmental Protection   Series: 20 

Office of Mining and Reclamation    Page 1 of 2 

Inspection and Enforcement     Effective: 6/16/03 
 

SUBJECT: Pattern of Violations 
 
 
1.    Purpose:    To ensure consistent and timely determinations of patterns of  

violation 
 
2. Definitions:  N/A 
 
 
3. Legal Authority: Code: 22-3-17(b),  Regulations: 38-2-20.4.b, 38-2-20.4c, and  

38-2-20.4i 
 
 
4. Policy/Procedures:  
 
  A. Upon issuance of a second violation of a same or similar nature within any twelve 
month period, the inspector shall evaluate with his/her supervisor whether a pattern of violations 
exists for a given permit.  This evaluation shall be performed as soon as possible but no later 
than three weeks following the first inspection of the second violation at issue. 
 

The preliminary determination made by the inspector and his/her supervisor shall be  
reviewed by the regional deputy director.  If a positive pattern determination is made by the 
deputy director, he/she shall, within five days of his/her review, sign and forward a show cause 
package to headquarters to the attention of the Alternative Enforcement Specialist (currently, 
Michele Sturey).  The show cause package shall consist of a Request for Show Cause Order 
(MR-10), Violation History (MR-10A), Violation History for Show Cause (MR-10B)(which 
shall include a listing of violations that have not been conferenced), copies of the violations 
(MR-15s), follow-up inspections of violations (MR-16s), supporting inspection reports (MR-6s), 
water analyses, photographs and conference worksheets (if an assessment conference has been 
held). 

 
A pattern of violations is present for two violations of the same or similar nature where: 

1) both violations resulted in off-site impacts to the public or the environment; 2) the operator 
has a significant history of repeated violations; or 3) the violations were of a willful or negligent 
nature.  Particular attention shall be given to those violations that received a negligence rating of 
3 or higher.  Moreover, a pattern of violations is present when there is one violation followed by 
a failure-to-abate cessation order for that violation which has run unabated for thirty (30) days or 
more. 

 
The determination of whether there is a pattern of violations is to be made on a case by 

case basis and is not mandatory for two violations of a same or similar nature where:  1) the 
negligence rating of one or more of the subject violations is 2 or less; or 2) a review of the permit 
history shows that one or more of the violations was an isolated departure from lawful conduct.  

 
If the deputy director determines that there is no pattern of violations, he/she shall, within 

five days of his/her review, complete a Negative Pattern Determination and forward it to 
headquarters, to the attention of the Alternative Enforcement Specialist.    
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Pattern of Violations 

 
B. For three violations of the same or similar nature within any twelve month period, 

the inspector shall evaluate with his/her supervisor whether a pattern of violations exists for a 
given permit.  This evaluation shall be performed as soon as possible but no later than three 
weeks following the first inspection of the third violation at issue.  Further review and 
submission to headquarters shall proceed as set forth above. 

 
A finding of a pattern of violations for three violations of a same or similar nature is not 

mandatory where: 1) the negligence rating of two or more violations is 2 or less; or 2) a review 
of the permit history shows that two or more of the violations were isolated departures from 
lawful conduct.        
      

C. Inspector Supervisors shall, on a monthly basis, review violation histories for 
permits within their territories.  A report confirming this review and confirming that the 
foregoing provisions of this policy have been met for every such permit shall be submitted to the 
deputy director on the 10th day of every month.  Deputy Directors shall, during the next 
management staff meeting following the 10th of every month, relay the results of the supervisors’ 
monthly review to the Director and/or the Assistant Director for Enforcement.     
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WV Division of Environmental Protection   Series: 20 

Division of Mining and Reclamation    Pg. No: 1 

Inspection and Enforcement     Effective:  10/2002 
 
 

SUBJECT:  Valley Fill Checklist 
 
 
1. Purpose: Requirements for completing valley fill checklist 
 
 
2. Definitions:    N/A 
 
 
3. Legal Authority: §22-3-13(b)(22), 38-2-14.14.6 
 
4. Policy/Procedures:  
 
            A valley fill checklist shall be completed by the 
appropriate inspector during the second quarter of each year for 
all excess disposal fills that do not meet the requirements for 
Phase I Release.  This is to be completed during your complete 
inspections and should accompany the complete inspection 
checklist appearing in this section. 
 
            For the remaining quarters, the valley fill 
certification submitted by the permittee shall be approved by the 
inspector and submitted to Nitro Headquarters in accordance with 
the Director’s directive dated February 25, 2003 regarding Excess 
Soil Disposal Facility Inspection & Reporting Requirements. 
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EXCESS SPOIL FILLS AND REFUSE EMBANKMENTS 
CONSTRUCTION CERTIFICATION 

COMPANY NAME  PERMIT NO.  
 
Fill 
Number 

 Corp 
Authorization 
No. 

Expiration Date

Enter ‘‘A’’ if this Certification concerns a critical stage of 
construction; ‘‘B’’ a quarterly inspection; ‘‘F’’ a final 
inspection; or ‘‘C’’ combination. 

1. Removal of Organic Materials and Topsoil 
A. Describe area 
cleared and grubbed. 
B. Is Topsoil removed to competent subsoil 
or rock?  
C. Describe disposal of cleared and grubbed 
material.  
D. Attach documentation that foundation is 
prepared according to the plans. 

2. Placement of Underdrain System (attach color photographs)
Designed Underdrains: 
A. Designed height by width dimensions (in feet) of 
the underdrain per the approved plans.  
B. Actual constructed height by width dimensions (in 
feet) of the underdrain. 

 

C. Attached photographs for each phase of underdrain 
construction if applicable. 

 

D. Lateral drains were installed to all springs and 
potential seeps.  

 

E. Protective filter systems were installed.  
  
Natural Segregation: Attach photographic 
documentation that natural segregation is occurring 
and proper underdrain material is forming in advance 
of fill placement.  

 

3. Construction Aspects of Rock Toe Buttress/Keyway Cut 
Attach documentation that buttress/keyway 
cut is constructed according to plan.  

4. Fill Construction Status  
A. Type of fill (durable, conventional).
B. Method of construction (end dump, bottom 
up, modified bottom up). 
C. Designed volume of fill.
D. Volume of material disposed of in fill 
during reporting period. 
E. Current total volume of fill.
F. Current status of fill (active, being 
reclaimed, inactive): 
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 (1) If Inactive, date of last activity:
 (2) Percent slope of ground at toe at 

current location (only for end dump 
fills): 

 (3) If Being Reclaimed, projected date of 
completion: 

 (4) Method of reclamation, i.e. top down 
in lifts, long sloping (only for end dump 
fills: 

 
5. Installation of the Surface Drainage System

Yes or 
No 

Where applicable, enter the appropriate response to the 
following. If not applicable, enter ‘‘NA’’. 

 A. Sediment ponds were installed and certified prior to any 
fill construction and being maintained in accordance with the 
approved design. 

 B. Temporary drainage control, if needed, was installed in 
accordance with the approved design. 

 C. Describe methods used to control surface water runoff from 
areas above and adjacent to durable rock fills during 
construction. 

 D. Indicate the type of erosion 
protection techniques used in the fill 
area (i.e., ‘‘R’’ for rock rip rap; 
‘‘B’’ for bed rock; ‘‘V’’ for 
vegetation; and ‘‘O’’ for other 
(specify). 

 

 E. Permanent diversion ditches and terraces are installed in 
accordance with the approved designs. 
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6. Placement of Materials 

Yes or 
No 

Where applicable, enter the appropriate response to the 
following. If not applicable, enter ‘‘NA’’. 

 A. Material is placed in lifts as specified in the approved 
design. 

 B. Potentially toxic or acid forming material is being handled 
according to the approved plans. 

 C. The fill contains no more than 20% non-durable material.  
 D. Prohibited materials are not being placed, deposited, or 

disposed of into the fill area.   
  

7. Sketch of Fill(s) and Support Structure(s) 
Submit a drawing of each fill and supporting structures, which are 
subject to this certification. Include the following information: 

A. Current delineation of fill.  
B. location of sediment control and drainage structure(s). 
C. number and location of completed lifts. 
D. limits of clearing and grubbing. 
E. location of any surface or ground water discharges. 
F. current extent and location of underdrains. 
G. current location of toe (latitude, longitude, and elevation).  

8. Comments 
Discuss any appearance of any instability, structural weakness, or 
other hazardous condition including, but not limited to underdrain 
function or erosion vulnerability.  (Documentation of implemented or 
proposed solutions for specific construction or quality control 
problems must be included.)
 
 
 
 
 
 
 
 

 
Certification by Registered Professional Engineer

I certify that the aforementioned fill is constructed and installed in 
accordance with the Regulations and as per the approved design(s). 

 
CERTIFIED 

BY: 
 

Certification/Re
gistration No. 
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SIGNATURE:  

 
Inspection Date:  

 
PLACE SEAL HERE 
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SUBJECT: Clarification of the Applicability and Certification for 

Operations Designed Using Final AOC Guidance Document 
(Steep Slope Operations Only) 

  
DATE:
  

August 1, 2011 

  
 This procedure shall be utilized for the clarification of the applicability and certification 
for operations designed using the Final AOC Guidance Document.   

 
Policy/Procedures: 

The West Virginia Surface Mining Reclamation Regulations provide for objective 
and well-defined methods for determining Approximate Original Contour (AOC) and to 
assure compliance.  The Final AOC Guidance Document applies to steep-slope surface 
mining applications submitted after March 24, 2000. This Guidance Document is 
commonly referred to as (AOC-Plus) and is located within Section 29 of the Permit 
Handbook.   The Final AOC Guidance Document does not apply to underground, 
refuse, contour or non-steep slope surface mining facilities.   

 
 Section 10.1 and 10.2 of the Final AOC Guidance Document provides criteria and 
guidance for Semi-Annual Certifications of AOC by a Registered Professional Engineer 
(RPE).  The purpose of the Semi-Annual AOC Certification is to determine if the 
operation is in compliance with its spoil handling plan which was developed as part of 
the AOC Final Guidance Document and if the operation can maintain the excess spoil 
optimization plan as included in the approved permit.  To ensure compliance, at a 
minimum, the following information shall be included in the semi–annual submission:  
 

 Certification of Compliance with Final AOC Guidance Document  
 Volumetric Table 

o Comparison to Spoil Balance in approved Permit, 
 Progress Map 
 Cross-section information for any areas backfilled to final regrade 

o Current cross-sections of the backfill area shall be compared with regrade plan 
and cross-sections in the approved Permit  

The Certification criteria are as follows: 
 

1. The operation is in compliance with its spoil handling plan which was developed as 
part of the AOC Final Guidance Document; 
 

2. The operation can maintain the excess spoil optimization plan as included in the 
approved permit; and 
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3. There have been no material changes in, or are any material changes anticipated 
(defined as greater than 5%), in the following: 

a. The volume of overburden generated 
b. The areal extent of coal to be mined 
c. The spoil balance 
d. The final regrade configuration, so it does not comply with section 9.1 of the 

Final AOC Guidance Document 
e. Increases in the Excess Spoil Disposal Volume (ESDV) 
f. Moving the toe of any valley fill downstream, or 
g. Other changes that impact the approved excess spoil optimization plan, such 

as changes in mining method or equipment. 
 

4. If any changes have occurred or are anticipated in the above, the operator must justify 
in the semi-annual report why the changes have occurred. 
 

5. Should the answer be “yes” to any part of Paragraph 3 above (Question 3 on the 
Certification Form), the permittee shall submit a permit revision implementing any 
material changes in the mine operation and mine plan.   

 
6. The required certifications should be submitted by the 15th day of January and July 

for the preceding (July 1 and December 31) and (January 1 and June 30) periods, 
respectively.  

 
7. The Certification requirement described herein applies to both AOC and AOC 

Variance permits, which are designed in accordance with the Final AOC Guidance 
Document. 
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WV Department of Environmental Protection                                                      Series 20 
Division of Mining and Reclamation                                                                     Pg. 1  
Inspection and Enforcement                                                                         Effective: 3-21-05 
 
 
SUBJECT: Clarification of the Applicability and Certification for (AOC- Plus) 

Operations 
                  
1. Policy/Procedures:  
 
             The West Virginia Surface Mining Reclamation Regulations provide for objective 
and well-defined methods for determining Approximate Original Contour (AOC) and to 
assure compliance.  The Final AOC Guidance Document applies to steep-slope surface 
mining applications submitted after March 24, 2000.  This Guidance Document is 
commonly referred to as (AOC-Plus) and is located within Section 29 of the Permit 
Handbook. 
 
     The Guidance Document does not apply to underground, refuse, contour or non-steep 
slope surface mining facilities.  Inspection and Enforcement along with Permit Review staff 
must first determine from the individual permit document if the Policy applies.  If 
questions arise, Regional or Headquarters Engineering staff should be consulted. 
 
     For permits that the procedure applies, the field (on-ground) regrade should 
periodically be compared to the nearest representative regrade cross-sections of the permit 
document.    In addition, Sections 10.1 and 10.2 provide criteria and guidance for Semi-
Annual Certifications by a Registered Professional Engineer (RPE).  The criteria are as 
follows: 
 

1. the operation is in compliance with its spoil handling plan which was developed as 
part of the AOC Final Guidance Document, and; 

2. the operation can maintain the excess spoil optimization plan as included in the 
approved permit 

3. there have been no material changes in, or if any material changes are anticipated in, 
the following items: 

a. the volume of overburden generated 
b. the areal extent of coal to be mined 
c. the overall spoil balance 
d. the final regrade configuration 
e. increases in the Excess Spoil Disposal Volume (ESDV) 
f. moving the toe of any valley fill downstream, or, 
g. other changes that impact the approved excess spoil optimization plan, such as 

changes in mining method or equipment 
4. and finally, if any changes have occurred or are anticipated in the above, justification 

should be included in the certification. 
 
     These certifications should be submitted by the 15th day of January and July for the 
preceding (July 1 to December 31) and (January 1 to June 30) periods, respectively.  The 
Certification requirement applies to both AOC and AOC Variance permits designed in 
accordance with the Guidance Document. 
 
SUBJECT: COAL REMINING OPERATIONS 
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DATE:     MAY 25, 2011 
 
APPROVAL:   Lewis A. Halstead 
 

  
Coal Remining Operations 

 
    Legal authority for coal remining:  22-3-13(b) 3 
                               38-2-2.26 

                    38-2-23     
 
The West Virginia Surface Mining and Reclamation Rules §38-2-

2.26  states ‘‘Coal Remining Operations means a coal mining 
operation on lands which would be eligible for expenditures under 
section 4, article 2 of Chapter 22.’’  That means created prior 
to August 3, 1977 or AML eligible.  
 

The criteria in the rules §38-2-23 outlines the performance 
standards for this type of remining operation.  §38-2-23.1.b. 
states that a demonstration must be made in writing that the 
volume of all reasonably available spoil located in the vicinity 
must be used to reclaim the reaffected or enlarged highwall.  It 
is obvious that the language ‘‘reaffected or enlarged’’ means 
that an additional fresh cut of  the pre-existing highwall can be 
taken and if there is not enough reasonably available spoil, an 
approximate original contour (highwall) variance can be granted 
using the surface mine application Section O-5-A.   

 
All spoil generated during the second cut operation, in 

addition to all reasonably available spoil from the prelaw area, 
must be utilized to eliminate as much highwall as that volume of 
spoil will provide for.  Keep in mind that 14.8.a.4 (pertains to 
steep slope mining) says ‘‘The operator shall at a minimum retain 
all overburden and spoil on the solid portion of the existing or 
new benches and backfill and grade the area to the most moderate 
slope possible. 

  
 Where the highwall contains more than one coal seam and both 
are not remined in all places and a demonstration has been made 
that there is not enough spoil available to totally eliminate all 
highwall, the highwall AOC variance can be applied to either,  or 
both, of the seams as long as all available spoil is used for 
reducing the highwall (overstacking on the bottom seam would not 
constitute eliminating as much of the wall as possible.) and all 
of the other criteria in §38-2-23 are met.  Those criteria are: 

 

a)  Demonstrate in writing that the volume of all reasonably available spoil located in the 
vicinity of the remining operation is insufficient to completely backfill the reaffected or 
enlarged highwall.   
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b) Demonstration that the highwall has been reduced to the maximum extent technically 
practical.  

c) All spoil was used to reclaim high wall and there is no overstacking.   
d) Demonstrate the post mining slope will not exceed either the angle of repose or such 

lesser slope as is necessary to achieve a minimum long-term static safety factor of 1.3 and 
to prevent slides and will not cause a hazard to public safety or significant damage to the 
environment. 

e) Sufficient number x-sections characterize pre and postmining conditions. The steeper the 
area the more x-sections are needed.  

f) The remaining requirements of §38-2-23.1. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                              31 
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I & E Handbook                                                                                                            Series 21 – Surface Mine Board 

 

 

WVDEP  21-1  
 
 

SUBJECT: Board Members of the Surface Mine Board 

DATE: February 6, 2024 - Jonathan Rorrer  

 
West Virginia Department of Environmental Protection  

 Surface Mine Board 
http://www.dep.wv.gov/smb/Pages/default.aspx 

 
Formerly known as the Reclamation Board of Review, the West Virginia Surface Mine Board’s 
function is to hear appeals regarding the issuance or denial of permits, permit conditions, notices 
of violation for alleged violation of law or regulations by the West Virginia Department of 
Environmental Protection, Division of Mining and Reclamation. 

 
Board Members 

 
The Board shall be composed of seven members who shall be appointed by the Governor with the 
advice and consent of the Senate. Not more than four members of the board shall be of the same 
political party.  
 
One of the appointees to such board shall be a person who by reason of previous vocation, 
employment or affiliations, can be classed as one capable and experienced in coal mining, one 
experienced in the practice of agriculture, one capable and experienced in modern forestry practices, 
one capable and experienced in engineering, one capable and experienced in water pollution control 
or water conservation problems, one with significant experience in the advocacy of environmental 
protection, and one shall be a person who represents the general public interest.  
 
In any case brought before the board relating to quarry operations, two alternate board members will 
serve on the board who have expertise related to the operation of quarries. These two alternate 
members will serve in place of the board member appointed due to his or her expertise in coal 
operations and the board member which has been appointed due to his or her expertise in forestry.  
 
The members of the board shall be appointed as follows: two members appointed to serve a term of 
two years; two members appointed to serve a term of three years; two members to serve a term of 
four years; and one member to serve a term of five years. 
 
Current board members can be found on the SMB webpage.  
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SUBJECT: 

 
Actions that can Initiate Surface Mine Board Appeals 

DATE: February 6, 2024 - Jonathan Rorrer  

 
Purpose:  This policy is to clarify the actions that can initiate a Surface Mine Board Appeal. 
 
Legal Authority:  38 CSR 2-3.32.A & West Virginia Code 22-3-21(B), 38 CSR 2-12.2.G & West 

Virginia Code 22-3-23(F), West Virginia Code 22-3-2, 38 CSR 2-18.3.B,  
38 CSR 2-20.10.B.1 & West Virginia Code 22-3-17(D)(1) 

 
Policy/Procedures:   
 

1. Permitting Actions  

 Permit Application Issuance/ Denial  

 Performance Bond & Site Specific Bond Decisions 

 Ownership & Control/Transfers Decisions 

  

2.   Bond Release Actions 

 Permit Release Approval/Denial  

      

3. Inspection & Enforcement Actions   
 Citizen Complaint Investigation (MR-35)  
 Citizen Request for Site Inspection Decision  
 Civil Penalty Assessment  
 Enforcement of Performance Standards 
 Inactive Status Request 
 Showcause Request 
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SUBJECT: 

 
Notification of a Surface Mine Board Appeal 

DATE: February 6, 2024 - Jonathan Rorrer  

 
 
Purpose:  This policy is to clarify the steps that should be taken when a Surface Mine Board Appeal is 

received. 
 
Policy/Procedures:   
 
 

1. Inform the DMR staff involved with actions leading to a notice of appeal. 
 

2. Inform staff of hearing date. 
 

3. Notify staff to obtain information necessary for preparation of the certified record – 
consult with WVDEP legal counsel before submittal. 

 
4. Compile and submit certified record – follow sample certified record inventory and 

consult with supervisor and WVDEP legal counsel. 
 

5. Certified Record must be submitted to the board within fourteen (14) days of appeal 
notice. 

 
6. Meet with staff and WVDEP legal counsel for hearing preparation. 

 
7. Attend hearing (this may involve a site visit). 

 
8. Appeal may include intervenors for the appellants and/or appellees, such as premittee’s 

legal counsel, citizen’s groups, environmental groups, and individual citizens. 
 

 
A judicial review of the ruling by surface mine board may be requested by the appellant or 
the appellee.  The judicial review may take place in the circuit court of Kanawha County or 
the county in which the surface mining operation is located.  The circuit court judgement is 
final unless reversed, vacated or modified on appeal to the supreme court of appeals. West 
Virginia Code§22B-4  
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SUBJECT: Reference Information for Surface Mine Board Appeals 

DATE: February 6, 2024 - Jonathan Rorrer  

 

Reference Information 
for 

Surface Mine Board Appeals 
 

● Surface Mine Board Link on WVDEP Website - SMB 
 

● 38CSR2 West Virginia Surface Mine Reclamation Rules - 38CSR2 
 

● WV Code Chapter 22 Article 3 West Virginia Surface Coal Mining & Reclamation Act  22-3 
 

● 49 CSR 1 Procedural Rules Governing Appeals Before the Surface Mine Board -    49CSR1 
 

● WV Code Chapter 22b Article 1 Environmental Boards – 22B-1 
 

● WV Code Chapter 22b Article 4 Surface Mine Board   22B-4 
 

● WVDEP Permit Hearing & Appeals Guide – Office Of Environmental Advocate Appeals Guide 
 

● WVDEP Citizen’s Guide - Office Of Environmental Advocate   Citizen Guide 
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SUBJECT: Preparing a Certified Record 

DATE: November 2015  

REVISED: February 6, 2024 - Jonathan Rorrer  

 
 

1. The SMB receives the appeal, in written form, and will provide a copy to the DMR contact 

person.  The DMR contact person will notify appropriate personnel to prepare the certified 

record.  OLS will assign an attorney to the case and will contact the office preparing the 

certified record.  

2. Within seven (7) days of SMB receipt of the notice of appeal, the supervisor shall be 

responsible for preparation of the complete record of the proceedings out of which the appeal 

arises, including all documents and correspondence in the applicable files relating to the matter 

in question.   

3. The certified record should contain only pertinent information.  For example, if an appeal 

concerned blasting of an approved application, it would not be necessary to provide a copy of 

the entire permit application for the certified record, only the sections of the application dealing 

with blasting.   

4. Once the information is gathered, and the supervisor has discussed the case with the 

attorney, it is then ready to be submitted to the DMR contact person.    Please verify that all 

copies are legible. The certified record must be in chronological order, beginning with the most 

recent document. If the certified record is a permitting issue and inserts of all revisions are 

needed, then put all revisions together in the order of the SMA.  The DMR contact person will 

number the pages once their review is complete.  

5. A cover sheet must be prepared and emailed to the DMR contact person indicating the 

following information: 

 

(Company Name) vs. WVDEP 

Surface Mine Board Case No. _____ 

Table of Contents (for each document in the certified record, give a   description of the 

document, date and number of pages) 

 

6. Do not insert duplicates, copies of envelopes, fax cover sheets unless it is an appeal regarding 

timing of documents received. 

Page 221



I & E Handbook                                                                                                            Series 21 – Surface Mine Board 

 

 

WVDEP  21-6  
 
 

7. Do not number the pages. The attorney usually adds or takes away from every record and then 

it all has to be re-numbered and that is a waste of time and energy. The record will be numbered 

once the attorney has reviewed the final record. 

8. The record should then be submitted to the DMR contact person in the Headquarters office 

electronically.  (Please do not certify the record.  It will be certified in the Headquarters office by 

Management). 

9. The DMR contact person will make two copies of the record. The original one goes to the 

Surface Mine Board and the copy goes to Legal Services.   

10. All maps are to be sent electronically unless it is not feisable.  The maps will be printed by the 

DMR contact person and will be put in the folders last and numbered by hand in the bottom 

right hand corner. 

11. After record is put together, review the index and make sure the page numbers on the index 

align with the page numbers of your copies. (If not you have to find the error, and fix it before 

continuing). 

12. After the index is correct and all page numbers agree with each other, a signature is required 

from Deputy Director for Permit Development. 

13. After being signed; copy the index and place the original in one binder and the copy into the 

other.  

14. Make sure both binders have all of the following (a cover sheet, an index with signature, all 

pages of the record in order, and maps with handwritten page numbers). 

15. Send the binders to the appropriate place (the original one goes to the Surface Mine Board and 

the copy goes to Legal Services.   
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SUBJECT: 

 
Monitoring and Review of Discharge Monitoring Reports  
(DMR’s for NPDES Permits) 

DATE: 08/1995  

REVISED: 02/01/2024 - Jonathan Rorrer  

 
Purpose:     Prcedure for monitorning and review of discharge monitoring reports (DMRs)     for 

NPDES Permits. 
 
Legal Authority:     W. Va. Code § 22-1-16 and §47-30-5.11.3 
 
Policy/Procedures: The following procedures are in addition to any other monitoring required by 

the Article 3 permit.   
 

1.  In preparation for your compliance review of DMR's you should  acquire a copy of the 
NPDES permit with all attachments and subsequent modifications.  This may require some 
search time on your part to assure that your files are complete.  When you perform your 
complete inspection, you will review the permittee's DMR's.  2.  The first step in the review 
procedure is to check to see if DMR reports are provided for each outfall indicated in the 
permit file.  In instances where this is not the case, it will be necessary to ascertain the 
reason for the omission and where appropriate, take action. 

 
2. A DMR is still required to be submitted when an outlet has no discharge for the reporting 

period and should be entered in the eSS DMR submission as “no flow”.   
 
Not started permits and oulets not yet constructed, still must submit DMRs in accordance 
with the reporting requirements in the NPDES Permit and marked in the eSS DMR 
submission as “not constructed”.  
 

3. Compare the values reported for each water quality parameter on the DMR with the water 
quality standard or effluent limit established in the permit for the specific outfall in 
question.  (The outfall numbers should be clearly noted on both the permit and the DMR.)  
Where the values of the reported parameters violate the standards or limits of the permit, 
the extent and frequency of such occurrences should be noted.  This is where you should 
concentrate your inspection efforts. 

 
4. Compare the sampling frequency reported on the DMR with that required under the 

NPDES permit.  Inconsistencies must be noted and a determination made as to the reasons 
for their occurrence. 

 
5. Headquarters verifies that the DMR's are being signed by the appropriate responsible 

corporate officer or duly authorized agent according to CSR 47-30-4.7.2.  
 
6. Verify that the permittee is submitting the DMR’s through the eSS system.  
 
7. Be watchful for evidence of false reporting, but exercise common sense and good 

judgement in handling such cases.  Consistent reporting of "no discharge," and identical 
analytical values for the same outfall over a period of several months, are key indicators 
that the reports may not be accurate.  In these cases, your inspection must include field 
verification. 
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Where false reporting is suspected but not provable, the permittee should be warned.  If 
such problems continue, or if the false reporting is in fact confirmed, enforcement must be 
initiated.  Confirmation of false reporting is best achieved through analysis of grab samples 
taken by the inspector at approximately the same time and date as the permittee's DMR 
sampling date.   

 
**In any case of suspected or confirmed false reporting, the inspector shall advise his/her supervisor, the 
Inspection and Enforcement Coordinator and NPDES Enforcement Program Manager. 
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SUBJECT: 

 
NPDES Inspection and Enforcement Procedure 

DATE: 01/25/2018 and 1st Revision: 06/2018  

REVISED: 02/01/2024- Jonathan Rorrer  

 

 

Hydrologic Protection Unit  
 Inspection and Water Sampling Procedure 

 
1.  When conducting inspections under the West Virginia Water Pollution Control Act 

(WPCA), the following yearly procedure should be followed: 
 

A. All NPDES permits will receive one (1) Comprehensive Sampling Inspection 
(CSI) per calendar year.  Not started permits can use the Comprehensive 
Evaluation Inspection (CEI) type since no sampling is required. Every outlet 
associated with the NPDES permit will be inspected and documented on form 
MR-6HPE.  Each outlet with a discharge will be sampled for both applicable 
field and laboratory samples for all effluent limits assigned to each outlet.  For 
subsequent calendar years, the CSI will be performed in a different quarter to 
document seasonal variation.  

 
B. In the other three (3) calendar quarters, not including the CSI/CEI quarter, at a 

minimum, a Reconnaissance Inspection (RI) will be conducted and 
documented on form MR-6HPE (RI may include samples as necessary).   

 

 If an outlet(s) is newly constructed, the outlet(s) will be sampled for 
applicable field and laboratory effluent limits assigned to each outlet. 

Results will be documented on the MR-6HPE. 
 

C. When a Notice to Comply (NTC) letter has been issued from HQ for 
Discharge Monitoring Report code 040 (Exceeds 1.4 Concentration Average), 
the following procedure will be used:   

 

 On the next regular HPU quarterly inspection (CSI or RI) the 
outlet(s)/parameter(s) marked as 040 will be sampled and laboratory 
results documented on the MR-6HPE. A SEV (A0112) will be issued 

if the sample is in violation of the daily maximum effluent limit per 
NPDES permit. 
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D. Citizen Complaint Investigations will use the Inspection Type Follow-Up (FI).   
 

E. When conducting an NPDES stormwater only inspection (permits with no 
outlets or effluent limits) the Inspection Reason is RI and the Inspection Type 
is SI (Stormwater Inspection). A SI will be conducted quarterly. 

 

2. Whenever a MR-15HPE is issued for SEV standards A0012 and/or A0022, an inspection of 
the associated West Virginia Surface Coal Mining and Reclamation Act (SCMRA) 
permit(s) will be made to determine the root-cause, if possible, of the MR-15HPE 
violation(s).  If a root-cause is determined to have caused or contributed to the NPDES 
effluent violation, the appropriate SCMRA MR-15 violation will be issued to the SCMRA 
permit. 
 

A. A0012 – Effluent Limit Violation, violation of effluent limits of permit 
inspectable units (outlets). 

 
B. A0022 – Narrative Effluent Violation, violation of narrative water quality 

standards, limits NOT associated with permit inspectable units (outlets) 
effluent limits. Example: 47CSR2 “Conditions Not Allowable” 

 
3. An MR-6HPE Follow-Up Inspection Type will be used when following up on the issuance 

of a SEV, Inspection Reason is ISEV (Inspection of Single Event Violation) and the 
Inspection Type is FI.  The corresponding MR-16HPE must be completed. This should be 
conducted after 20 days of the original SEV. If the SEV was issued for A0012, field and/or 
lab results must be entered on the FI, MR-6HPE. 
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SUBJECT: 

 
Permitting Guidance for Bioreactors 

DATE: 12/30/2013 – Harold Ward  

REVISED: 02/01/2024- Jonathan Rorrer  

 
 

Permitting Guidance for Bioreactors 
 
Authority: 

 
The West Virginia Department of Environmental Protection has authority for the Guidance 
document as per 38 C.S.R.2. 

 
Introduction: 

 
With recent advances in research, the construction and use of bioreactors for treatment of 
selenium and other parameters has increased.  The West Virginia Department of 
Environmental Protection (DEP) finds that these structures can be successful in reducing 
the concentrations of the pollutants for which they are designed.  The DEP also finds that a 
procedure is required in the permitting of these bioreactors to ensure compliance with the 
requirements of 38 C.S.R.2. 

 
Background: 
 

A bioreactor is a structure that is designed to mimic the conditions found in a naturally 
occurring wetland area.  Research has shown that naturally occurring microbes that digest 
selenium, and other parameters, currently exists within a majority of the mining operations; 
however, the naturally occurring conditions are not conducive to stimulate increased 
activity.  Within a bioreactor, organic medium is installed along with a water distribution 
method that creates an anaerobic environment along with a readily available carbon source 
used by the microbes as a source of energy.   

 
Permitting: 
 

Prior to construction of a bioreactor, the permittee shall submit an application to the DEP 
for review and approval.  The Regional Permit Supervisor will determine if the proposed 
activity requires submittal as a revision, modification or Incidental Boundary Revision.  
The application will include design drawings that accurately reflect the design flow, 
volume and type of organic material, and flow distribution system. 
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If the structure is proposed as a “Permanent Impoundment”, the permittee must address the 
requirements of 38 C.S.R.2.5.5.  Temporary structures shall include an abandonment plan 
in accordance with 38 C.S.R.2.5.4.h. 

 
Certification: 
 

Upon completion of construction, the structure shall be certified in accordance with 38 
C.S.R.2.5.4.d.  
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SUBJECT: 

 
NPDES Permitting of Bioractors for Coal/Quarry NPDES Permits 

DATE: Revised – 04/08/2016 – Harold Ward  

REVISED: 02/01/2024- Jonathan Rorrer  

 
 

Policy for NPDES Permitting of Bioreactors 
for Coal/Quarry NPDES Permits 

 
Authority: 
 

The West Virginia Department of Environmental Protection has authority for this guidance 
pursuant to 47CSR30 Section 8.2.c.2.A.  

 
Background: 
 

A bioreactor is a structure that is designed to mimic the conditions found in naturally 
occurring wetlands.  Research has shown that naturally occurring microbes that digest 
selenium, and other parameters, currently exist within most mining operations; however, 
conditions in active water treatment systems are not conducive to stimulate increased 
activity.  Within a bioreactor, organic media are installed along with a water distribution 
method to create an anaerobic environment and to provide readily available carbon for the 
microbes to use as a source of energy. 

 
NPDES Permitting: 
 

Prior to construction of a bioreactor, the permittee shall submit an application for 
modification of the NPDES permit for each outlet where a bioreactor is to be installed.  The 
application shall include, at a minimum, design drawings that accurately reflect the design 
flow, volume of organic material, and flow distribution system.  The permit application shall 
include specific information which identifying measures to be used to ensure adequate 
function of the bioreactor for DEP for review and approval.  In addition, the permit 
application shall include a description of the organic materials to be used in the bioreactor, 
the construction procedures and schedule, the construction and design features of the 
“polishing pond” prior to discharge from the bioreactor, and the proposed method to remove 
any suspended solids or particulate matter that may be discharged from the bioreactor into 
the “polishing pond.”  The permit application shall set forth in detail the methods employed 
to ensure that the bioreactor does not cause or contribute to a violation of water quality 
standards in the receiving stream. 
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Monitoring: 
 

A bioreactor is a treatment system that will reduce the concentration of certain parameters 
in mine discharges. However, monitoring is necessary and prudent to ensure that a newly 
constructed bioreactor is operating properly.  Upon issuance of a permit modification for 
installation of a bioreactor, the following language shall be added to Section D of the 
WV/NPDES permit: 

 
The following bioreactor monitoring requirements apply to monitoring station(s) ___ 
associated with outlet(s) ____: 

 
a. Samples shall be collected from the receiving stream monitoring station(s) located 

immediately below the Outlet(s) discharge at the regular sampling interval for the 
Outlet(s). 

 
b. Each outlet shall be monitored separately. 

 
c. Pollutant        Benchmark Value: 

Dissolved Oxygen   ≥6 mg/l 
Chemical Oxygen Demand   120 mg/l 
Biochemical Oxygen Demand  30 mg/l 
Total Suspended Solids   100 mg/l 
Ammonia Nitrogen    4 mg/l 
Nitrate (as Nitrate –N)  10 mg/l 
Nitrite (as Nitrite-N)  1.0 mg/l (warm water / non-trout)  
Nitrite (as Nitrite-N)  0.06 mg/l (cold water / trout) 
pH      6.0 to 9.0 S.U. 

 
When the concentration results from a minimum of twelve consecutive samples of a 
pollutant are all less than the corresponding benchmark value for the pollutant, a revision 
requesting reduced monitoring may be submitted (all pH values of the samples must be 
within the range 6.0 to 9.0 S.U.). Each treatment facility shall submit annual certification 
that there has not been a significant change in the bioreactor operation or design or the 
corresponding pollution prevention measures.  

 
 When a benchmark value is exceeded; upon discovery the permittee shall within 24 hours 
notify the local inspector and implement appropriate corrective action to achieve the 
established benchmark values. Within thirty (30) days of   exceeding a benchmark value, 
the permittee shall submit a letter identifying the revised and implemented procedures for 
the bioreactor to address the exceedance of the benchmark concentration to the local 
inspector. 

 
If there is evidence indicating potential or realized impacts on water quality due to any 
bioreactor covered by this permit, the permit may be promptly modified and/or reissued to 
include effluent limitations and/or other requirements to control such discharges. 
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SUBJECT: 

 
Selenium Implementation Guidance 

DATE: 11/13/2007 - Revised – 12/30/2013 – Harold Ward  

REVISED: 02/01/2024- Jonathan Rorrer  

 

INTRODUCTION 
 

The West Virginia Department of Environmental Protection (DEP) has statewide effluent 
data and in-stream water-quality data indicating selenium concentrations in certain locations 
exceed the current water quality criteria (WQC) for aquatic life. This memorandum 
documents permitting procedures that will be implemented to reduce the potential for new 
mining activities to cause or contribute to selenium WQC violations. 
 
This document reflects the current state of knowledge in selenium regulation and 
prevention. As more facilities permitted under this guidance are constructed, the DEP will 
review the effectiveness of the controls set forth herein. Limited situations may arise that are 
not addressed by this guidance. In those situations, discretion may be exercised by the 
permit review staff after consultation with DEP headquarters. 
 
As such, if selenium is initially identified as a “Parameter of Concern” (POC), the Probable 
Hydrologic Consequences (PHC) Statement in application for new Surface Coal Mining and 
Reclamation Act (SMRCA) permits or permit amendments, submitted after January 1, 2008, 
shall address whether or not selenium is a POC by providing information as described 
herein. 

     
Mining activities where selenium has initially been identified as a “POC” as outlined in 
Section 1 of this document will be required to perform overburden sampling for selenium as 
set forth in Section 2.  
  
Applicants not wishing to implement the described procedures must provide additional 
testing of materials, alternative handling procedures, historical water quality or other data 
that demonstrates selenium is not a “POC” or does not have a reasonable potential to violate 
the selenium WQC. 
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A proposed activity will initially be deemed to have selenium as a “POC” if: 
 

 The proposed mining is in the Winifrede to Upper No.5 Block coal seam 
interval.  (Seam nomenclature as defined by the West Virginia Geologic and 
Economic Survey) or; 

 Site-specific or adjacent water quality data (associated with mining in the 
same geologic strata) shows concentrations equal to or more than 5 µg/l. This 
water data may include, but is not limited to, application water quality data 
(e.g. PHC, anti-degradation BWQ sampling), effluent data from adjacent 
mining operations (e.g. NPDES Table 2 IV C analysis) and in-stream 
monitoring data from DEP Trend Stations, DMRs, and DEP Stream 
Assessments or; 

  If the immediate receiving stream for a proposed discharge is listed on 
the operable Section 303(d) List for use impairment related to selenium, 
or; 

 There is an approved selenium Total Maximum Daily Load for the receiving 
stream or downstream waters that mandates regulation of selenium in the 
discharges from the activity. 

 
 
 

SECTION 2 
 

Surface and deep mining operations initially deemed to have selenium as a POC shall be 
required to perform overburden sampling, as follows: 

 

 

Overburden Sampling Plan 
 

The recommended spacing of sample sites will be on approximately 2000 foot spacing2, or 
other spacing approved by the geologist reviewing the surface mining application. The holes 
will be located on the uppermost part of the strata to be mined and drilled down to 10 feet 
below the lowest seam to be mined for surface mines and strata a minimum of 50 feet above 
and 10 feet below the seam to be mined for deep mines. This will help ensure that all the 
overburden to be disturbed is sampled.  The reviewing geologist may require supplemental 
sampling locations, if deemed necessary. Detailed geologic logs of the drill holes, to include 
chroma as per Munsell’s chart, are required3. 
 
 

 
2 

Geologic Handbook, pages 29 to 33, published by the DEP in September 2005 for further guidance. 
3 

Geologic Handbook, pages 23 to 25, published by the DEP in September 2005 for further guidance). 
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All strata, including the coal seam(s) will be sampled for selenium according to U.S. EPA- 
600/2-78-054 Field and Laboratory Methods Applicable to Overburdens and Minesoils, Chapter 
2.  This method generally requires sampling every 5 feet for sandstones, 3 feet for shale or other 
soft rock including coal seams, or each times the strata or chroma changes.  The core should be 
split longitudinally along its length, and a composite analysis shall be done for each stratum. 
(Stratum sub-sampling is not acceptable.) 

 
Each sample will be analyzed for total selenium by the 3050B (for Acid Digestion of Solids) 
method. The laboratory performing the test must have a valid DEP Laboratory Certification 
Program approval to perform metals analysis. 

 
If the total selenium concentration of any strata is equal to or greater than 1 mg/kg, the applicant shall 
implement a selenium isolation plan or alternatives, as described in Section 3.  If all of the tested 
materials exhibit selenium concentrations less than 1 mg/kg, then the activity will be deemed not to 
have reasonable potential to cause or contribute to selenium water quality criteria violations.  

 

SECTION 3 

Surface Mine and Deep Mine Face-up Operations 
 

Selenium Isolation Plan 
 

 Surface mine and deep mine face-up operations with the total selenium concentration of any 
strata is equal to or greater than 1 mg/kg, shall isolate the following materials: 
 

1. All black/dark grey coal pit materials (Munsell Soil Color Chart of 2.5 or less) 
that are visibly differentiated in the field.  Mining companies typically term this 
material “pit cleanings.” 
 

2. Any overburden stratum greater than 12 inches in thickness with selenium 
concentrations greater than 1 mg/kg or Munsell Soil Color Chart of 2.5 or less. 
The reviewing geologist shall also require isolation of strata that are individually 
less than 12 inches in thickness, if they meet the selenium or Munsell conditions 
and are proximate to strata of similar characteristics. Provided that where the 
permit specifically demonstrates that this material has a selenium concentration 
less than 1mg/kg, isolation of the material will not be required. 
 

3.  The pavement floor shall be removed and isolated if the selenium concentration is 
equal to or greater than 1 mg/kg to avoid contact with the water/rock interface. 
Pavement is defined as the pit floor associated with the lowest seam to be mined 
within any a specific area of the operation and as identified in Item 6 below. 
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Isolation shall be accomplished as follows: 
 

1. The material shall be isolated promptly to minimize weathering and leaching of 
selenium. 
 

2.   The material shall be isolated in an area of the operation that is high and dry, away 
from watercourse, and under no circumstance shall any of this material be put in a 
valley fill. 

 
3.  The material shall be put on a free draining pad of at least 10 feet of coarse non-toxic 

material and the selenium laden material shall be covered with at least 4 feet of the 
most impervious material available on the surface mining operation. 
 

4. Provided that DEP shall require revision to this plan, where it is demonstrated as 
necessary to meet performance standards.  
 

5. The isolation cells are to be certified by a registered professional engineer or licensed 
land surveyor that they were constructed as per permit specifications and located 
geographically (GPS) on the progress maps. 

 
6. For applications proposing excavated in-stream sediment control structures; any coal 

seam or dark carbonaceous shale encountered during the excavation of the structure 
shall be removed, handled, and disposed of in accordance with the procedures 
specified herein or other appropriate method approved by the Director.  

 
Deep Mining / Augering 

 
Deep mining and augering operations with total selenium concentration of the coal seam being 
mined, immediate roof, or pavement equal to or greater than 1 mg/kg, will be required to 
provide the following requirements or meet the following conditions. 

 
The location of openings in coal seams, with total selenium concentration of the coal seam 
being mined, immediate roof, or pavement equal to or greater than 1 mg/kg, will be situated in 
such a manner to prevent a gravity discharge, unless the applicant can demonstrate by other 
methods that the anticipated discharge will not cause or contribute to a violation of the WQS 
for selenium. During active mining operations with pumped discharges, the applicant shall 
demonstrate, in their Hydrologic Reclamation Plan (Section J-11) and NPDES application 
(Modules 7 and 8), the methodologies that will be utilized to ensure compliance with 
applicable water quality based effluent limitations. 

 
SECTION 4 

WV/NPDES Permit Considerations 
 
The WV/NPDES Permit for all operations located in the Kanawha formation, Winifrede to 
Upper No.5 Block coal seam, shall contain selenium report only requirements.  The 
WV/NPDES Permit for any activity determined to have reasonable potential to cause or 
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contribute to selenium exceeding the current WQC will include selenium effluent limitations 
and self-monitoring requirements.   

 
For Tier 1 anti-degradation implementation, effluent limitations will require the achievement 
of selenium water quality criteria end-of-pipe for outlets associated with in-stream treatment 
structures and all other outlets where no dilution is available in the immediate receiving stream.  
For outlets with available receiving stream dilution, effluent limitation development will 
incorporate dilution, but only to the extent that assures compliance with applicable water 
quality standards.  For Tier 2 and higher waters, anti-degradation implementation may result in 
selenium effluent limitations more stringent than those described herein. 

 
WV/NPDES permits for activities that are determined to not have reasonable potential to cause 
or contribute to selenium water quality criteria violations shall not contain selenium effluent 
limitations. Operations that demonstrate the ability to achieve compliance with the WQC for 
selenium through implementation of procedures described in Section 3 may be determined to 
not have the potential to cause or contribute to a violation of the WQC for selenium.  However, 
those permits shall contain selenium report only requirements to confirm that the activity is not 
adversely impacting water quality. 
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SUBJECT: 

 
Post Mining Limits under 47 CSR 30 

DATE: 01/03/2014 - Revised – 10/05/2017 – Harold Ward  

REVISED: 02/01/2024- Jonathan Rorrer  

 

INTRODUCTION 

This memorandum supersedes the previous guidance concerning post-mining limits issued by the 
agency on February 28, 1995.  The purpose of this guidance is to ensure that evaluations of 
effluent limits for Post-Mining Areas are processed in a consistent manner with full consideration 
of the type of outlet, the applicable effluent limitations, and the protection of the receiving stream.  
This guidance provides a uniform method for the review and assignment of both technology-based 
effluent limitations (TBELs) and water quality-based effluent limits (WQBELs) for post-mining 
areas. 

DISCUSSION 

Effluent limits are separated into two categories – technology-based effluent limits (TBELs) and 
water quality-based effluent limits (WQBELs)…  TBELs are established to require “a minimum 
level of effluent quality that is attainable using demonstrated technologies for reducing discharges 
of pollutants. TBELs are developed independently of the potential impact of a discharge on the 
receiving water, which is addressed through WQBELs.”  NPDES Permit Writers’ Manual, p. 5-1. 

TBELs for coal mining facilities are set forth in the effluent limitation guidelines (“ELGs”) in 40 
CFR 434.  This regulation sets forth categories applicable to different types and stages of mining 
activities.  WQBELs are based on the water quality standards set forth in 47 CSR 2.  Whereas 
TBELs are specified by regulation, WQBELs are calculated, when appropriate to protect receiving 

water quality, based upon the procedures set forth in EPA’s Technical Support Document for 
Water-Quality-Based Toxics Control (the “TSD”).   

This document sets for the procedure for assigning effluent limitations for facilities that are 
classified as a “Post Mining Area” under 40 CFR § 434.11(k).  This document also explains the 
requirements for water quality data for applications to revise effluent limitations for Post Mining 
Areas.  
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PROCEDURE 

TBELs 

Under 40 CFR § 434.11(k), the following operations are classified as a Post Mining Areas:   

1.   A reclamation area, which is the surface area of a coal mine which has been returned to 
required contour and on which revegetation (specifically, seeding or planting) work has 
commenced, or 

2.   The underground workings of an underground coal mine after the extraction, removal, 
or recovery of coal from its natural deposit has ceased and prior to bond release. 

Neither of these are based upon a requirement for raw water quality, unlike the requirement for 
classification as “alkaline mine drainage.”  This is logical, because TBELs are not related to 
receiving water quality.  Instead, this role is served by WQBELs set to protect West Virginia’s 
water quality standards. 

The determination for classification as a Post Mining Area is based on three factors:  (1) 
mining in the area is completed; (2) the surface area has been returned to contour; and (3) 
revegetation has commenced.  This determination is made on an outlet-by-outlet basis.  The 
drainage area associated with each outlet will be assessed individually to determine whether 
each of the three factors is satisfied.  It is possible for one or more outlet to be classified as a 
Post-Mining Area, while other outlets do not qualify for reclassification. 

Once an outlet qualifies as a Post Mining Area, manganese effluent limitations may be re-
evaluated immediately.  If the permit contains WQBELs for manganese that are necessary to 
protect a public water supply intake, then the manganese effluent limitations must remain.  If 
the permit does not contain WQBELs for manganese for an outlet, then the manganese effluent 
limitations may be removed for any outlet that discharges from an area classified as a 
“reclamation area” under 40 CFR § 434.11(k). 

Past versions of DEP guidance precluded deep mine discharges, pump discharge, and instream 

ponds located in intermittent or perennial streams from classification as Post-Mining Areas.  
This contradicts Federal regulations set forth in 40 CFR 434.  However, as a practical matter, 
classification as a Post Mining Area does not change the effluent limitations for a 
discharge from the underground workings of an underground mine, since the applicable 
TBELs for underground workings of underground mines are the same for active mining 
areas and post-mining areas.  See 40 CFR § 434.55(b) and 40 CFR § 434.35.  As with active 
mining areas, manganese can be removed if the discharge from an underground working of an 
underground mine at a Post-Mining Area can meet the criteria for classification as “alkaline 
mine drainage.”   
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WQBELs 

While TBELs apply to all outlets, the majority of outlets have also been assigned WQBELs.  
Therefore, both types of effluent limitations must be evaluated when reviewing an application 
for post mining limits.   Likewise, the review process for precipitation-induced outlets is 
different than the process for non-precipitation induced discharges.  Importantly, the 
classification of an outlet as a Post Mining Area does not affect any WQBELs assigned to the 
outlet.  Because WQBELs are assigned based on reasonable potential to cause or contribute to 
a violation of water quality criteria in the receiving stream, WQBELs can only be removed 
from an outlet by following the procedure set forth in the following paragraphs. 1 

Precipitation-induced outlets.  Prior to applying for post-mining limits, the permittee must 
provide one of the following data sets for each outlet:  

 If the outlet only flows in response to precipitation event, 12 months DMR data plus 1 raw 
sample (no pooled raw samples) with confirmation from the DEP inspector; OR   

 If the outlet does not discharge, 12 months of DMR demonstrating no flow with 
confirmation from the DEP inspector.   

The data will be compared to the corresponding outlet’s effluent limitations.  If the data meets 
all WQBELs in the permit, then the outlet will be assigned the appropriate TBELs for a Post-
Mining Area specified in 40 CFR 434.  WQBELs will remain in the permit for any parameter 
that does not meet the effluent limitations set forth in the NPDES permit. 

Non-precipitation induced outlets.  Prior to applying for post-mining limits, the permittee must 
provide 12 months raw water data for each outlet, prior to any treatment (chemical or physical).  
This sample needs to be taken prior to the water entering the associated control structure.  All 
observed sources of flow, i.e. valley fill toes, deep mine discharge seals, must be sampled 
individually at the point of flow origin, even if they have a common outlet ( same as required by 
sediment control structure removal guidance). 

The agency will compare the data to the applicable water quality criteria.  If the data does not 
exceed the corresponding water quality criteria, then the outlet will be assigned the appropriate 
TBELs for a Post-Mining Area specified in 40 CFR 434.  WQBELs will remain in the permit for 
any parameter that exceeds the applicable water quality criteria in the receiving stream.   

The agency has developed the following flow diagram to represent the procedure for revising both 
WQBELs and TBELs for Post-Mining Areas: 

 
1 Limited situations may arise that are not addressed by this guidance. In those situations, discretion may be exercised 
by the permit writer, after consultant with DEP headquarters.  In addition, this policy does not affect the requirements 
for pond removal under SMCRA. 
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CONCLUSION 

Most outlets have both TBELs and WQBELs assigned to them.  TBELs are based solely on 
regulation and are independent of water quality of the outlet and receiving stream.  WQBELs, 
on the other hand, are designed specifically to protect water quality in the receiving stream.  
The evaluation for post mining limits must evaluate both the relevant TBELs for that category 
as well as the need for WQBELs to assure protection of instream water quality.  
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WV DiVision of EnVironmental Protection 

Office of Mining and Reclamation 

In~ction and Enforcement 

lsuBJECT: Quarry Permits 

Series: 24 
Pg. No: 1 of 2 
Effective:1-93 

1. Purpose: Transfer, Assignment or Sale of Non-Coal 
(Quarry) Permits. 

2. Definitions: N/A 

3. Legal Authority: N/A 

4. Policy/Procedures: 

1. The applicant shall submit one original and four 
(4) copies of Form MR-19-Q to the appropriate DEP 
regional office bound in folders no larger than 
10-1/2" X 12". 

2. The applicant shall submit every application to 
the regional PTU in the appropriate regional DEP 
office who will date stamp all copies of the 
application and immediately assign a MR 
application number. The PTU shall notify the 
inspector and regional permit supervisor that 
the application has been received in the regional 
office. The PTU shall immediately complete an 
"application tracking encoding form" which shall 
be used to enter the application information 
into the computer application tracking system. 
This entering of information shall be done 
immediately, but in no case no later than 24 
hours after receipt of the application. Upon 
notification of receipt of the application, the 
regional permit supervisor shall immediately 
assign the review of the application to a permit 
review team. 

3. The regional office will notify the applicant to 
begin advertisement (one-time advertisement) with 
a 30-day comment period in a newspaper of general 
circulation in the county or counties in which 
the proposed area is located. The Certification 
of Publication shall be submitted within 30 days 
of the close of the period and included as part 
of the application. 
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Page Two 

4. 

5. 

6. 

7. 

NOTE: 

If applicable, the applicant shall affirmatively 
demonstrate that a bond in the full amount of that 
required for the permit will be kept in full force 
and effect before, during, and after the transfer, 
assignment, or sale. Such bond must be received 
and approved prior to application being forwarded 
to Headquarters for decision. Bond is not 
required if application is for sand, sandstone 
or limestone. 

The applicant shall submit a certified true copy 
of original policy of insurance covering all 
surface mining operations of the applicant in 
this state and affording personal injury 
protection in an amount not less than $100,000 
and property damage, including blasting damage, 
protection in an amount of not less than $310,000. 
The original policy shall be included in the 
original application with copies of policy in 
remaining copies of application. 

The PTU shall compile as a package the original 
application, MR-2-A, Permit Review Team's Facts 
and Findings, and the completed MR-2 into a blue 
9" x 12" clasp type binder. The original 
application, along with appropriate attachments, 
is forwarded to Headquarters for decision. 

Form MR-2 shall be prepared by the regional PTU 
with the following typed in the upper right-hand 
corner: "EFFECTIVE DATE OF TRANSFER " 
The new company name shall be typed in capital 
letters followed by previous permittee in normal 
type in parentheses. The transfer shall reflect 
the current total acres. 

A 30-day letter may be written to applicant when 
minimal corrections have been requested by DEP and 
a response was not received within 30 days. This 
allows a final 30 days for the applicant to either 
request an extension or submit the requested 
correction. If neither is accomplished, the 
application shall be terminated by DEP. 
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LOCATION MAP SCALE: I" .. I MILE 

This location map is provided as a guideline 
only. All location maps shall be clear and 
accurate and of a scale and detail found in 
the West Virginia General Highway Map. The 
map size will be at a minimum four inches 
(4") x four inches (4"). 

The longitude and latitude coordinates for 
the advertisement and the map must be the 
same and should cross at or near an end of 
strip marker for the proposed operation. 
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WV DiVision of Environmental Protection 

Office of Mining and Reclamation 

In~ction and Enforcement 

Series: 24 
Pg. No: 1 of 1 
Effective:l-93 

SUBJECT: Quarry Blasting Notification Requirements 

1. Purpose: Clarification of notification of adjacent 
property owners. 

2. Definitions: N/A 

3. Legal Authority: 22A-4-11 38-4B-4.3 & 4.6 

4. Policy/Procedures: West Virginia Code 22A-4-11 states 
in part that "The Director shall promulgate rules and 
regulations which shall provide for a warning of impending 
blasting to the owners, residents or other persons who may 
be present on property adjacent to the blasting area." 

West Virginia Regulations at 38-2B-4.3 requires in part 
that "Prior to mining operations, written notification of 
blasting shall be given by certified mail to all residents, 
owners or other persons who are adjacent to any part of the 
proposed operation." In addition, 38-2B-4.6 requires in 
part that "When blasting is to be done wi-thin five hundred 
feet (500') of any occupied dwelling, the operator or his 
authorized representative shall notify all persons involved 
that a blast is to be detonated, stating the approximate 
time of same. 

For blasting purposes, the term "adjacent" is not 
defined by Chapter 22A, Article 4 of the West Virginia Code 
or by 38 CSR 2B of the West Virginia Regulations. 
Therefore, for purposes of 38-2B-4.3, "adjacent" shall be 
defined as five hundred feet (500') or less from any part of 
the proposed operation. 
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WV Division of Environmental Protection 
Office of Mining and Reclamation 
Inspection and Enforcement 

Series: 24 
Pg. No: 1 
Effective: 2-98 

SUBJECT: Assessments for Blasting Violations on Non-Coal 
Operations 

1. Purpose: Establish procedure to assess penalties for 
blasting violations on non-coal surface 
operations. 

2. Definitions: Non-coal surface operations include, 
but are not limited to: clay, 
flagstone, gravel, limestone, 
manganese, sand, sandstone, shale, 
iron ore, and any other metal or 
metallurgical ore. 

3. Legal Authority: 22-4-11(5), 38-2B-4.1 

4. Policy/Procedures: 

When a violation ("Notice of Non-Compliance") is 
issued for blasting violations, the line described as 
Blasting Scaled Distance Assessment (4009) (Y/N) on the MR-1SQ 
shall be marked Y. A copy of the MR-15Q shall be sent 
to the assessments section for initial penalty 
assessment and operator/permittee notification of 
assessment. 

5 
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Gaston Caperton 
Governor 

John M. Ranson 
Cabinet Secretary 

TO: 

FROM: 

DEPARTMENT OF COMMERCE, LABOR & ENVIRONMENTAL RESOURCES 

DIVISION OF ENVIRONMENTAL PROTECTION 
1 0 McJunkin Road 

Nitro, WV 25143-2506 

POLICY 1\.fEMORANDUM 

Office of Mining & Reclamation Staff 

David C. Callaghan~~ 
Director A~ 

SUBJECT: Disposal and Utilization of Coal Ash 
on Surface Mining Operations 

DATE: January 3, 1994 

PREAMBLE 

Significant interest has developed over the past 
several months in the disposal and/or utilization of coal 
ash on surface mining operations. This concept offers 
practical and beneficial reclamation possibilities, but 
raises questions regarding environmental impacts. 

David C. Callaghan 
Director 

Ann A. Spaner 
Deputy Director 

The properties of coal ash and the environmental 
impacts of its disposal have been the subject of scientific 
research and analysis for several years. For the most part, 
the body of scientific evidence shows that coal ash is a 
rather inert material which can be adequately stabilized in 
fill configurations with negligible impact on water quality 
or the environment. 

Scientific evidence and experience also demonstrates 
that coal ash frequently contains chemical and physical 
properties which are environmentally desirable. Some 
examples are: alkalinity which neutralizes acid mine 
drainage and acidic soils, inert aggregate for filling of 
underground mine voids, treatment of coal refuse for acidity 
and stability, and enhancement of soil properties which 
provide for a better substrate for vegetation. These 
considerations are best described collectively as beneficial 
uses. 

However, some scientific evidence shows that the 
origins of the coal ash will determine its chemical 
behavior. It seems that some coals or combination of coals 
produce an ash which is capable of leaching out undesirable 
elements. Also, when placed in association with 
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Policy Memorandum 
Paqe 2 

acid-producing materials, otherwise inert coal ash can be 
acted upon by the acid leachate and produce leachates 
containing not only acid but also other undesirable 
elements. Another area which concerns some observers is the 
potential of the coal ash to be contaminated with other 
chemical wastes which are toxic or hazardous. 

It seems clear that there will be continued interest 
and activity in disposal of coal ash on surface mining 
operations throughout the state. Consequently, it is 
incumbent upon the Division of Environmental Protection 
(DEP) to develop a policy position which accentuates the 
positive benefits of coal ash utilization while providing 
adequate protection to the environment. Also, coal 
operators and managers of utilities need to know the 
limitations and requirements which will be placed on coal 
ash disposal in order to plan future operations. The public 
and the DEP field staff need to be aware of the safeguards 
and responsibilities for ensuring that such activities occur 
in an environmentally-sound manner. 

The disposal of coal ash on surface mining operations 
is authorized in West Virginia Code 22A-3-12, (b), (11) (West 
Virginia Surface Coal Mining and Reclamation Act]. The West 
Virginia Code at 20-SF-2(1) (Solid Waste Management Act] 
excludes coal ash by definition from the solid waste 
disposal provisions, provided that the coal ash is disposed 
of in conformance with a permit issued pursuant to the 
Surface Mining Act. Coal ash, however, does fall into the 
definition of "industrial waste" and "other waste" at West 
Virginia Code 20-SA-2 (h) and (j) (Water Pollution Control 
Act], and therefore the disposal of coal ash is subject to 
the permitting requirements of the DEP's National Pollutant 
Discharge Elimination Systems (NPDES) program. Coal ash 
disposal or utilization operations are also clearly subject 
to West Virginia Code 20-SM [The Groundwater Protection 
Act]. The statutes give no further guidance on the disposal 
of coal ash on surface mining operations. 

-2-
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CECIL H. UNDERWOOD 

GOVERNOR 

DIVISION OF ENVIRONMENTAL PROTECTION 

1 0 McJunkin Road 
Nitro, WV 25143-2506 

To: OMR Supervisors 

From: John E. Caffrey, Direc~ 
Subject: Coal Combustion By-Product Utilization Policy 

Date: January 13, 1998 

I. Applicable Provisions of State Law 

JOHN E. CAFFREY 

DIRECTOR 

The West Virginia Division of Environmental Protection's (DEP) Office of Mining and 
Reclamation (OMR) recognizes the need for guidance to the mining, utility, and manufacturing 
industries on the beneficial use of coal combustion by-products and the disposal of coal 
combustion wastes. The OMR further recognizes that ·coal combustion by-products ~.r..d coal 
combustion wastes have both beneficial uses and the potential to provide positive impacts when 
properly managed. The following policy provides the necessary guidance and required criteria 
for the beneficial use of coal combustion by-products regulated under Articles 2, 3, or 4 of 
Chapter 22 of the West Virginia Code, so long as such placement is in conformance with an 
approved plan or permit issued pursuant to such provisions of the code. 

Coal combustion by-products means the residuals, including fly ash, bottom ash, bed ash, 
boiler slag, and flue gas emission control waste produced by coal-fired or coal/gas-fired electrical 
or steam generating units which are beneficially used. Coal combustion wastes means these same 
materials which are disposed of and not beneficially used. 

Coal combustion waste disposal and coal combustion by-product utilization are not defined 
as solid waste according to the Solid Waste Management Act Section 22-15-2.27 of the West 
Virginia Code, when placed on a facility regulated under Articles 2, 3, or 4. Coal combustion 
waste disposal and coal combustion by-product utilization are subject to the applicable Surface 
Coal Mining and Reclamation Act, the Surface Mining and Reclamation of Minerals Other than 
Coal Act, Abandoned Mine Lands and Reclamation Act, the Water Pollution Control Act, and the 

. Groundwater Protection Act. This document addresses beneficial uses of coal combustion by­
products. A document addressing the disposal of coal combustion wastes on mined areas may be 
developed at the discretion of the Director. 
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II. Pennits, Revisions, and Modifications 

The O:MR may approve the utilization of coal combustion by-products for a beneficial use 
as described in an application for an Article 3 or 4 permit or revisions to existing pennits. Coal 
combustion by-products may als.o be used when approved by the DEP Office of Abandon Mine 
Lands (AML) un~er ~cle 2. 

· ·For pre-approved uses, ·as described in this policy, a written notification shall be deemed 
sufficient to meet the permit revision application requirements. Pre-approved utilization 
notifications shall automatically, without further agency action, constitute an insignificant revision 
to the Article 3 or 4 permit and/or minor modification to the National Pollution Discharge 

· . Elimination System (NPDES) permit. Permit revisions for acceptable beneficial uses listed below 
will be subject to the provisions of the Code of State Regulations (CSR) 38-2-3.28 and will 
generally be handled as insignificant revision to the Article 3 and/or minor modification to the 
NPDES permit. Permit revisions of Article 4 and related NPDES permits will be subject to the 
provisions of CSR 47-10-9.2. 

The beneficial use of coal combustion by-products on surface mining and quarry 
operations will be evaluated by the OMR in accordance with plans, design specifications, testing 
procedures, and monitoring requirements as set forth and submitted on the MR-36 form. The 

· MR-36 form will serve as an element to both Article 3 or 4 permit application and the NPDES 
permit application. Coal combustion by-products may be utilized on a mining operation only 
within the permit area, or within such permit area as modified to accommodate the beneficial use 
of coal combustion by-products. 

Ill. Beneficial Uses 

Pre-approved uses and examples of acceptable beneficial uses are listed below. Beneficial 
uses other than those listed below will be evaluated by OMR on a case-by-case basis through the 
evaluation of plans, design specifications, results of testing and analysis of the coal ash, water 
quality sampling and analysis, overburden analysis, and conformity with the applicable laws and 
regulations of the State. 

A. Pre-approved uses include: 

1. Subsidence control as part of a confined cementitious mixture. 

2. Abatement of underground mine fires as part of a cementitious mixture. 

Pre-approved uses will require written notification at least 30 days prior to initiation of 
such use. The notification will include a description of the use, start and completion dates, a map 
showing the area where the use will occur, details on the proposed mix including components and 
proportions, and the estimated amount of coal combustion by-product to be used. The 30-day 
notification period may be waived at the discretion of the Director. 
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B.. Acceptable beneficial uses include: 

1. Coal combustion by-products may be used as a soil amendment, subject to 
the provisions of applicable regulations. 

2. Coal combustion by-products may be used as a source of alkaline addition 
to neutraliZe potentially. acid-producing materials in the ·following: 
(a) coarse coal refuse, fme coal refuse, ·and combined coal refuse disposal 
sited (b) backfills, conventional excess spoil disposal fills, and (c) to line pit 
floors subject to the applicable regulations and the following criteria. 

a. Coal combustion by-products used for neutralizing . potentially 
acid-producing materials in coarse coal refuse, fine coal. refuse, and 

.. combined coal refuse disposal sites shall comply. with the following 
requirements: 

i. The net neutralization potential of the coal combustion 
by-product(s) shall be greater than or equal to 5 tons per 
1000 tons CaC03 equivalent, and 

ii. The minimum application of coal combustion by-product will 
be determined by the formula: 
\Vhere: 

A - Required amendment (in tons) 
W - Amount of waste rock: refuse to be 

neutralized ( in tons) 
%S - Percent sulfur in waste rock, e.g. 2% = 2 

tons per 100 tons of rock 
%NNP - Percent net neutralization potential of 

amendment, e.g. %NP- %MPA 
(NP = Neutralization Potential, MPA -
Maximum Potential Acidity) 

A = ( w X % s X 3.125 ) X 1.1 
%NNP 

Notes: 

5 

Pyritic sulfur may be substituted for total sulfur. 

The S and NNP are percentages which make them 
tons per 100 rather than tons per 1000. The formula 
was provided by Paul Ziemkiewicz of the National 
Mine Land Reclamation Center at \Vest Virginia 
University. 
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b. 

iii. The ratio of coal combustion by-product(s) to refuse shall not 
exceed 8:1 calculated on a weight basis. 

Coal combustion by-products used for neutralizing potentially 
acid-producing materials in backfills and conventional excess spoil 
disposal fi~l_s shall comply with the following requirements: 

i. The net rieutral~tion potential of the coal combustion 
by-product(s) shall be greater than or equal to 5 tons per 
1000 tons CaC03 equivalent,_ and 

ii. The minimum application of coal combustion by-product will 
be determined by the formula: 
Where: 

A - Required amendment (in tons) 
W - Amount of waste rock: spoil to be 

neutralized (in tons) 
%S - Percent sulfur in waste rock, e.g. 2% = 2 

tons per 100 tons of rock 
%NNP - Percent net neutralization potential of 

amendment, e.g. %NP- %MPA 
(NP = Neutralization Potential, MPA -
Maximum Potential Acidity) 

A= ( Wx%Sx3.125 ) xl.l 
%NNP 

Notes: 
Pyritic sulfur may be substituted for total sulfur. 

The S and NNP are percentages which make them 
tons per 100 rather than tons per 1000. The formula 
was provided by Paul Ziemkiewicz of the National 
Mine Reclamation Center at West Virginia 
University. 

The addition of coal combustion by-products for 
alkaline addition will not be allowed if it will 
significantly increase the volume of excess spoil. 

Neutralization potential of the spoil or backfill 
material may be considered in certain cases at the 
discretion of the OMR. 
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c. Coal combustion by-products used for lining pit floors shall comply 
with the following requirements: 

i. The net neutralization potential of the coal combustion 
by-product(s) shall be greater than or equal to 20 tons per 
100~ tons CaC03 equivalent, or 
. ·. 

· ii. The coal combustion by-product(s) must exhibit pozzolanic 
properties. 

Coal combustion by-products proposed as a source of alkaline 
addition not meeting the above criteria may .be evaluated by the OMR on a 
case-by-case basis. The application of coal combustion by-products as an 
alkaline additive should be uniformly · mixed/blended throughout the 
material to be neutralized. 

3. Coal combustion by-products may be utilized to encapsulate potentially 
toxic material. . Coal combustion by-products exhibiting a low hy~raulic 
conductivity (less than or equal to 1 x to-5 em/sec) may be used to provide 
a low permeability zone around toxic materials. 

4. Coal combustion by-products may be utilized to replace coal refuse 
removed from a coal refuse pile, where the removal of the coal refuse is for 

. the purpose of fueling a coal-fired or coal refuse-fired electric power 
generating facility. Only the coal combustion by-products generated from 
the facility may be utilized. The utilization of coal combustion by-products 
shall be subject to the provisions of CSR 38-2-22 provided that the moisture 
content of the coal combustion by-products as specified in the application is 
within the range required to achieve suitable compaction, and is placed in 
one foot lifts and compacted to ninety percent standard proctor. 

5. Coal combustion by-products may be utilized to fill underground voids or to 
reduce acid mine drainage discharges or otherwise improve water quality in 
permitted or abandoned sites in accordance with the applicable regulations. 

6. Coal combustion by-products may be used to improve the stability andior 
enhance the material handling characteristics of coal refuse disposal 
facilities subject to the provisions of the applicable regulations and section 
lli(B)(2)(a) of this policy. 

7. Coal combustion by-products may be used to prevent and control 
spontaneous combustion or to otherwise control burning of coal refuse 
disposal facilities subject to the provisions of the applicable regulations. 

8. Coal combustion by-products may be used to return disturbed areas to 
approximate original contour (AOC), where additional fill is required to 
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9. 

properly reclaim the site, only after using all available spoil material subject 
to the provisions of the applicable regulations. 

Coal combustion by-products (bottom ash or boiler slag) may be used as 
anti-skid material, if such use is consistent with West Virginia Division of 
Highways specific~tions. 

· 10. Coal combustion by-products may be used as a partial replacement for soil 
in covering coal refuse disposal facilities (coarse coal refuse piles, 
combined coal refuse disposal facilities, and coal refuse slurry 
impoundments) subject to the provisions of the applicable regulations. 

11. Coal.combustion by-products may be .used. to construct base .material for 
roads, parking areas, storage areas, etc., to stabilize foundation soils .. 

12. Coal combustion by-products may be used in accordance with the plan, as 
approved, on abandoned mine land {AML) reclamation and no-cost 
reclamation projects subject to the requirements of Article 2. . . Coal 
combustion by-products may be used for Special Reclamation Projects 
subject to the requirements of Article 3 & 4. 

13. Coal combustion by-products may be used in demonstration projects. The 
DEP encourages demonstration projects which will allow monitoring of 
beneficial use applications of coal combustion by-products and the 
collection of data to allow the evaluation of beneficial use performance. 

14. Coal combustion by-products may be used for the construction of liner 
systems. The evaluation of the liner system shall be included in the 
application and shall include engineering analysis and laboratory testing. 
The acceptability of liner systems shall be determined on a case-by-case 
basis. 

15. Coal combustion by-products may be used for sealing of underground mine 
openings. 

More than one coal combustion by-product may be utilized on a permit so long as 
the overall coal combustion by-product mixture is determined to meet the criteria in Items 
1 through 15 above. 

C. Coal combustion by-products may be used in other applications as approved by the 
Director. 

IV. \Vater Oualitv 

Surface and ground water monitoring stations for the purpose of monitoring coal 
combustion by-product leachates at coal combustion by-product facilities may be established at 
appropriate locations so as to satisfy the requirements of both the Surface Mining Act (SMCRA) 
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and the NPDES program. In the event that discharge points are established at different locations 
than the designated monitoring stations, analysis of water at the discharge point will include the 
same chemical parameters as for the monitoring station. 

V. ·coal Combustion By-Product Assay 

The coal combustion by-products· or wa.stes to be utilized on a surface mining or quarry 
operation will be analyzed and tested by the· applicant for the parameters and properties set forth 
in the MR-36 form. Periodic retesting of the coal combustion by-products may be required from 
time.to time by the OMR, provided that the Toxicity:Characteristic Leaching Procedure (TCLP) 
test (for metals only) shall be performed, at least annually. 

In the event that the source of the coal combustion by-products or wastes being utilized or 
disposed of on a permit area changes, prior approval for the change must ·be requested on an 
upd.ated , MR-36 form and all required testing and analysis shall be performed on the coal 
combustion by-products from the new source. 

Coal Combustion by-products, which exhibit potentially toxic or potentially acid 
producing characteristics will not be approved for beneficial use. 

Coal combustion by-products may be modified by the generator prior to shipment. If this 
is the case, the modified coal combustion by-products or wastes shall be analyzed and reported on 
the application form as such. 

VI. Permitting Decision 

The decision on issuance or denial of an application for a permit and rev1s1on or 
modification of an existing permit will be in accordance with Chapter 22, Articles 3 and 4 of the 
Code of West Virginia. This decision will be based on an interpretation of: the mining and 
reclamation plan; sampling, testing, and analytical data; and other information known or made 
available to the Director. The Director's decision will be in favor of minimizing risk to the 
environmental integrity of the State's air, land, and water. 
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I 

MR·36 

STATE OF WEST VIRGINIA 
DIVISION OF ENVIRONMENTAL PROTECTION 

OFFICE OF MINING AND RECLAMATION 

APPLICATION FOR COAL ASH UTILIZATION 
1/94 

NOTE: This application must be completed for each application or permit in which coal ash is to be utilized. Surface. 
Mining Pennit Revisions will be subject to the provisions ofCSR 38·2·3.27 (Code of State Regulations). 

Applicant/ 
Permittee 

SMN 
Permit# NPDES# 

1. Mailing Address: 

2. 

3. 

Street Address: 
(if mailing address is a Post Office Box) --------------------------

City State Zip ---------- ---- Telephone No. ----
Type of Operation: (Check all applicable types) 

D 
D 
0 
D 
D 
0 

a. 

Surface 

Underground 

Other (Specify): 

Coal ash utilization on existing pennitted site 

Coal ash utilization on new site 

Change in coal ash source 

Generator of Coal Ash: 
{Company Name) 

Mailing Address: 
Street Address: 
(if mailing address is a Post Office Box) 

City State Zip --------- ----- Telephone No. ---

Name and location of generating facility if different from mailing address: 

Name 

Location 
Company Contact Person 
Title --------------

10 
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.......... 

b. 

c. 

2 

Type of plant (Boiler) or Process Generating the Ash: 

D Pulverized Coal-Fired Furnace; 

D Cyclone Furnace; 

D Stoker-Fired Furnace (Specify type): 

D Bubbling Fluidized Bed; 

D Circulating Fluidized Bed; 

D Wet Scrubber; 

D Dry Scrubber; 

D Other (Specify) 

If available, list SIC Codes: 

NOTE: Where any of the information received in Part I, Item 3 changes, or where the 
applicant receives and utilizes coal ash from additional generators, the applicant 
will promptly update the application and provide testing and analysis data as 
required in Part II, Items 4 and 5 of this form. 

4. Maximum Rates of Coal Ash to be Utilized on the Permit Area: 

Tons/Day: Tonsflv!onth: OR Tons/Year 
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Parin: 
3 

1. Provide a detailed narrative describing ~e following on a separate attachment: 
,........, a. Site preparation; 

2. 

b. . Unloading and stockpiling areas; 
c. Sequence of mining/utilization techniques; 
d. Phases of utilization: 

e. 
f. 
g. 
h. 
1. 

a. 

(1) Compaction of coal ash; 
(2) Equipment to be used to achieve compaction; 
(3) Thickness of lifts; and 
(4) Methods of utilization. 

Application of cover material; 
Revegetation procedure; 
Dust control methods; 
Final slopes and closure (abandonment) procedures; and 
Life of facility. 

Provide a map of the coal utilization area at a minimum scale of 111=500' and locate the 
following: 
(1) Extent of the area proposed for coal ash utilization; 
(2) Location of initial placement; 
(3) Location of collection and treatment facilities; 
( 4) Location of discharge points; 
(5) Location ofproposed.groundwater monitoring points; 
(6) Location of surface water monitoring points; 
(7) Location of all test holes and borings used to obtain information on overburden, 

geology, and groundwater; 
(8) Location of all surface and ground water users within 112 mile of the coal ash 

utilization or disposal site(s), or ground or surface water discharges therefrom; and 
(9) Location of all discharge points and all streams receiving surface or ground water flov 

from the coal ash utilization or disposal area. 

b. Provide a cross-section map showing the following: 
(1) Relation of utilization area to mining activity; 
(2) Groundwater table; 
(3) Highwalls, mine pools, mine workings, etc.; and 
(4) Aquifer(s) to be monitored by the well. 

c. A description of how the coal ash utilization is consistent with or alters the hydrologic 
regime, as proposed in the permit application, or as modified in the case of a significant 
revision to an existing permit. 

d. A description of how the coal ash utilization will alter the mining and reclamation plan and 
the post-mining land use as proposed in the permit application or significant revision to an 
existing permit. 

e. Unless otherwise available, provide an acid-base accounting and the soil types or rock 
lithotypes of the material which will be associated with the coal ash once in place. 
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4 

3. Provide water quality sampling and analysis of all surface and ground water which will be 
associated with the coal ash. Analysis will be for the following parameters: 
a. pH(S.U.) 
b. Alkalinity (mg/1) 
c. Hardness (mg/1 
d. Total Dissolved Solids (mg/1) 
e. Total Suspended Solids (mg/1) 
f. Total Iron (mg/1) 
g. Total Manganese (mg/1) 
h. Total Aluminum (mg/1) 
1. Chloride (mg/1) 
J. Sulfate (mg/1) 
k. Phenolics (mg/1) 
1. Arsenic (mg/1) 
m. Selenium (mg/1) 
n. Lead (mg/1) 
0. Silver (mg/1) 
p. Cadmium (mg/1) 
q. Copper (mg/1) 
r. Antimony (mg/1) 
s. Boron (mg/1) 

4. Provide the results of analysis of leachate studies or analyses, performed on the coal ash, the 
material blended with or associated with the coal ash, and a representative mixture ofbo!h 
materials in amounts which approximate the proportional ratios once in place. Analysis of the 
leachate will include the following parameters: 
a. pH (S.U.) 
b. Alkalinity (mg/1) 
c. Hardness (mg/1 
d. Antimony (mg/1 
e. Arsenic (mg/1) 
f. Cadmium (mg/1) 
g. Copper (mg/1) 
h. Lead (mg/1) 

·i. Nickel (mg/1) 

J· Selenium (mg/1) 
k. Thallium (mg/1) 
1. Zinc (mg/1) 
m. Manganese (mg/1) 
n. Iron (mg/1) 
0. Aluminum (mg/1) 
p. Silver (mg/1) 
q. Boron (mg/1) 
r. Sulfate (mg/1 
s. Chromium (mg/1) 

5. Provide Toxicity-Characteristic Leaching Procedure (TCLP) results for metals only. 
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6. For Items 3, 4, and 5 above, list the names, addresses, and phone numbers of the individuals, finn 
or laboratories performing the analysis. Give a description of the analytical methods and Detectic 
Limits used and a description of the leachate testing procedures used. 

7. Provide an affidavit from the ash generating facility certifying that only coal ash will be loaded ar 
supplied to the trucks and/or railroad cars bound for the pennitted facility. 

CERTIFICATION OF APPLICATION: 

I, , having been duly sworn, depose and attest that all the 
representations contained in this application are true and correct to the best of my knowledge, that I am a principal executiv, 
officer (President/Vice President) of the applicant and that this application for coal ash utilization is being executed with m) 
consent and has been executed by the person required by law. 

State 
Signature of Principal Officer 

County (PresidentNice-President) 
Sworn and Subscribed to Before lVIe This 
Day of 

' 
Typed Name 

Notary Public Official Title 

Commission Expiration Date Date 
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WV Division of Environmental Protection 

Office of Mining and Reclamation 

Inspection and Enforcement 

Series: 20 
Pg. No: 1 of 2 
Effective:1-93 

SUBJECT: Inspector Guidelines for Assessment Conferences 

1. Purpose: Addresses inspector participation during 
assessment conference. 

2. Definitions: 

3. Legal Authority: 38-2-20.6 

4. Policy/Procedures: All assessment conferences will be held 
in the Regional Office nearest the operation in question. 

Inspector participation is mandatory, unless specifically 
approved by the Surface Mine Reclamation Supervisor. 

The following guidelines are provided to assist the inspectors 
participation in the assessment conference process: 

A. Informal conferences are as the name implies -
informal and are not recorded. They are, however, 
similar to any actual court case in which you may 
have participated in that the operator's side and 
the Department's side are aired before an 
impartial assessment officer. The Assessment 
Officer, based on the facts presented, may 
vacate the violation or assessment, reduce the 
assessment, raise the assessment, or uphold the 
violation or assessment. The inspector then is 
representing the Department's side and as such 
must be prepared to discuss the facts surrounding 
the violation(s) and any other factors pertinent 
thereto. 

B. Conduct at informal conferences is important and 
one should remember that the Assessment Officer's 
decision is final. His decision is based on the 
facts, as prescribed, and his ability to be 
impartial and reasonable. 
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Page Two 

Argumentative or adversarial attitudes on the 
inspector's part will be avoided, as they will 
only serve to detract from the facts at hand. 
Legal Aid section of the handbook should be 
reviewed as it provides excellent guidance for 
participation in trials or hearings. A 
professional demeanor always enhances your 
participation in situations such as this. 

c. Conferences are scheduled on a certain date by 
the Assessment Officer. You will be notified 
of date and time by a copy of the assessment 
conference schedule. If you cannot attend a 
conference, immediately notify your supervisor 
so that other arrangements can be made. 
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DR-j.OA. .. . .... _.. 

.. 
NAME: ·~ . 

VIOLATICN HISTORY 

PEFMIT NO: 

~-::J- -·----· .. 

. "-"' IOLATICN VIOLATION DISP DATE 
DATE NUMBER * -~ATED TYPE VIOLATICN, ADDITICNAL REMARKS 

- -------~--~------J-------------------------------------·---- t __ -

* If a vio)-ation is withdrawn or vacated by the assesSTEnt officer, do not incltrle 
in history or pattern of violations. Should three or nore like or similiar 
violations occur within a twelve nonth period, the area superv:i.sor must be 
notified in accomance with yout:" han~. 
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....... .... 
lli-108 Page __ of __ 

• REPORT OF VIOLATION HISTORY .. 

COMPANY NAME: PERMIT NO: 

-----------------------------------------------------·--------·--------

VIOLATION #: DATE: 

Description----------------------~-----------------------------------

.If wi 11 f u 1 or unwarranted describe: ------------------------------------

VIOLATION #1: DATE: 

Description _______________________________________________________ __ 

If willful or unwarranted describe: -------------------------------------

VIOLATION #: DATE: 

Description----------------------------------------------------------

........,. If willf u 1 or unwarranted describe: -----------------------------------

If any violation(s) was an isolated departure from the law (unusual conditions) 

describe ----------------------------------------------------------

SUPERVISOR SUMMARY:-------------------------

If issuance of show cause order will further enforcement of the act explain: 

Supervisor Reconvnendat ion: --------------------------------------------

Superivsor Signature Date 
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WEST VIRGINIA 
DIVISION OF ENVIRONMENTAL PROTECTION 

TITEOFMEE~G: ______________________________________ __ 

LOCATION OF MEETING:-----------------------------

SUBJECT OF MEETING: 

SPEAKERS 
(Please Print) 

DATE: ________ __ 

NAME ADDRESS REPRESENTING 

. 
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SPEAKERS 
{Please Print) 

DATE:. _____ _ 

NAME ADDRESS REPRESENTING 
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WEST VIRGINIA 
DIVISION OF ENVIRONMENTAL PROTECTION 

TYPEOFMEETffiG: ________________________________________________ __ 

LOCATIONOFMEETmG: ____________________________________________ ___ 

SURmCTOFMEETffiG: ______________________________________________ __ 

ATTENDANCE ONLY 
(Please Print) 

DATE: _________ _ 

NAME ADDRESS 
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ALTERNATIVE ENFORCEMENT PROCEDURES 

FOR UNABATED CESSATION ORDERS 
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AHemative Enforcement Procedures for 
Unabated Cessation Orders 

I. Purpose. This document establishes procedures for 
Regional Offices to refer enforcement cases of 
unabated cessation orders to the Office of the 
Attorney General (AG) for injunctive relief, to the 
local Magistrate for criminal penalties, to the 
Commissioner for a determination that a pattern of 
violations exists or has existed and/or to the 
Assessment Officer for assessment of an individual 
civil penalty (ICP) where warranted. 

II. Authority. This document consolidates the Division of 
Energy's policy and procedures for Regional Offices 
to implement alternative enforcement referrals for 
pafterns of violations, criminal penalties, ICPs and 
injunctive relief pursuant to Sections 22A-3-17(b), (e), 
(f), and (h) of the West Virginia Surface Coal Mining 
and Reclamation Act. This document also includes 
procedures concerning alternative enforcement 
referrals to reflect provisions of the Settlement 
Agreement between Save Our Mountains, Inc., et al, 
and the West Virginia Division of Energy. 

Ill. Definitions. 

A. Administrative or Procedural Violation means a 
violation that has neither direct environmental 
consequences nor environmental remedies (i.e., the 

---------------------------remedial measures-do not directly-require------------------------------­
compliance with one or more performance 
standards). 
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B. Agent means a person who exercises authority 
and control over a surface mining operation on 
behalf of a corporate permittee. See 53 Federal 
Register 3664, February 8, 1988. Under United States 
v. Dix Fork Coal Co., 692 F.2d 336 (6th Cir. 1982), an 
•agent includes that person charged with the 
responsibility for protecting society and the 
environment from adverse effects of the surface coal 
mining operation and particularly charged with 
effectuating compliance with environmental 
performance standards during the course of a 
permittee's mining operation. • 

C. Alternative Enforcement means the documented 
consideration and/or implementation of any or all of 
the following actions whenever a violator fails to 
abate a violation: suspension or revocation of a 
permit due to a pattern of violations, section 22A-3-
17(b); criminal penalties, section 22A-3-17(e); 
individual civil penalties, section 22A-3-17(f); or 
injunctive relief, section 22A-3-17 (h). 

D. Corporate Official(s) means the president and the 
director of a corporation and any other officer or 
agent who has line responsibility with respect to a 
mine site. 

E. Knowingly means that an individual knew, or had 
reason to know, in authorizing, ordering, or carrying 
out an act or omission on the part of a corporate 

. _________________________ p~rmitt~~ th~t ~~~b- ~c:t 9r _ornJs~i9n_ con~tjt_~t~q ~ _ . . _ _ _ __ __ _ ______ _ 
violation, failure, or refusal. 

F. Line responsibility with respect to a mine site 
means authority or demonstrated control over the 
conduct of surface mining operations, including the 
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ability to directly cause the abatement of violations, 
and any level of supervisory responsibility over a 
person having such ability. (For example, the mine 
superintendent and each official in the 
superintendent's ·chain of command,· up to and 
including the chief executive officer, would have line 
responsibility with respect to the mine site.) 

G. Violation, failure. or refusal means (1) a violation 
of a condition of a permit or a failure or refusal to 
comply with any order issued under section 22A-3-17 
of the West Virginia Regulatory Program. A failure or 
refusal to comply with any order issued under section 
22A-3-17 would include a failure or refusal to comply 
with an Imminent Harm Cessation Order (38 CSR 2, 
Section 20.3(a)) or a Failure to Abate Cessation 
Order (38 CSR 2, section 20.3(b)). 

H. Willfully means that an individual acted ( 1) either 
intentionally, voluntarily, or consciously, and (2) with 
intentional disregard or plain indifference to legal 
requirements in authorizing, ordering, or carrying out 
a corporate permiHee's action or omission that 
constituted a violation, failure, or refusal. 

IV. Policy/Procedures. 

A. Background. The West Virginia Coal Mining and 
Reclamation Act provides for the following 
alternative enforcement measures on unabated 

--------- ------------------ ----entorcemenf actloris--issiiec:ftiylhe--West \iir-ginla·-- ----
Division of Energy: ( 1) criminal penalties, (2) 
individual civil penalties, (3) injunctive relief, and (4) 
permit suspension/revocation. The SeHiement 
Agreement between Save Our Mountains, Inc., et al, 
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and the West Virginia Division of Energy requires that 
the Division take appropriate action pursuant to 
permit suspension/revocation, individual civil 
penalties, and injunctive relief within 60 days of 
issuance of the cessation in order to ensure that 
abatement will occur or that there will not be a 
reoccurrence of the failure to abate in accordance 
with Title 38, CSR 2. 

1. PaHern of Violations. Section 22A-3-17(b) 
provides for the suspension or revocation of a 
permit if the Commissioner determines that a 
pattern of violations exists or has existed and 
the violations resulted from the operator's lack 
of reasonable care and diligence. 

2. Criminal Penalties. Section 22A-3-17(e) 
provides for criminal penalties upon conviction 
when any person knowingly and willfully 
violates a condition of a permit, or fails or 
refuses to comply with any order issued under 
sections 22A-3-17. 

6 

3. Individual Civil Penalty CICP). Section 22A-3-
17 (f) provides that an individual who is the 
director, officer, or agent of a corporate 
permiHee and who willfully and knowingly 
authorizes, orders, or carries out a violation, 
failure, or refusal (as defined above) may be 
assessed a civil penalty for violations commiHed 

_________ .. __ .. ____ .. ________ byJh.e_c_or_p.oro_tio_n_ond_shaiJ _be._subje_ctJo Jbe ___________________ . 
same civil penalties, fines, and imprisonment 
that may be imposed upon a person under 
sections 22A-3-17(c) and (e). 

4. Injunctive Relief. Section 22A-3-17(h) 
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Authorizes the Commissioner, the attorney 
general, or the prosecuting attorney of the 
county in which the major portion of the permit 
area is located to request a civil action for 
injunctive relief when a permittee or agent 
violates or fails or refuses to comply with any 
order or decision issued by the Commissioner; 
interferes with, hinders or delays the 
Commissioner in carrying out the provisions of 
the West Virginia statute; refuses to permit 
inspection of a mine site; or refuses to furnish 
any reasonable information or report in 
furtherance of the provisions of the West Virginia 
statute. 

B. Policv. The following policy applies to any failure 
to abate cessation or imminent harm cessation 
order. 

1. Follow-Up Inspections. The Division will 
conduct follow-up inspections of the mine site 
within 30 days after the issuance of a cessation 
order and as appropriate thereafter to 
determine whether mining has ceased and 
abatement of the cessation order has begun; 

2. Criminal Penalties. If sufficient evidence 
exists of knowing and willful conduct on the part 
of the operator (for example, the operator 
continues to mine after the issuance of the 
_c_essatjon .order __ or_the_operator_hinders__oL _____________________ _ 
impedes the inspector in the performance of his 
duties), the inspector will discuss with his/her 
supervisor the appropriateness of criminal 
penalties as an alternative enforcement 
mechanism. If the inspector and supervisor 
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agree on the appropriateness of criminal 
penalties, the supervisor or the inspector will 
contact the Chief, Inspection and Enforcement, 
for concurrence. Following the Chief's 
concurrence, the inspector or his supervisor will 
contact the Magistrate in the county which has 
jurisdiction over the subject mining operation for 
initiation of criminal charges. The inspector will 
supply the Magistrate with all available 
information concerning the violation, including 
but nof limited to inspection reports, copies of 
the citation, photographs and any other 
information available to the inspector 
concerning the violation and the operator's 
knowing or willful conduct. Using the form 
provided in Appendix ..A__(NKnowing and Willful 
Determination Required for Recommended 
Criminal PenaltyN), the inspector will 

(a) List each person allegedly responsible 
for any knowing and willful violation, 
failure, or refusal (indicate the 
person's position in the company and 
current address); and _ . _ _ __ __ , ___ _ 

(b) Document those actions by the 
person which establish a knowing 
and willful violation, failure, or refusal, 
including any statement(s) by the 
person which indicate (s) an intention 

__________________________________ . __________ to violate a _permit condition _or_a ____________________ _ 
refusal or failure to comply with a 
cessation order or a decision of the 
Commissioner (include dates, times, 
names, and current addresses of 
witnesses). The inspector may also 
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pursue injunctive relief at the same 
time (as described in the following 
paragraphs) as he is recommending 
criminal charges in order to assure 
reclamation of the site. 

9 

3. Injunctive Relief. If the violation cited in a 
Cessation Order is not abated fully within 30 
days of issuance and the operator (a) is 
conducting mining operations in violation of the 
CO, (b) is not making satisfactory progress 
toward abatement of the violation, (c) has 
abandoned the site, and/or (4) is removing from 
the site equipment needed to perform the 
abatement work, the inspector will immediately 
prepare an injunctive relief recommendation for 
the AHorney General's Office using Appendix B 
entitled the ·Regional Office Referral to the 
AHorney General for Injunctive Relief•. The 
AHorney General may seek a temporary 
restraining order or preliminary injunction, or 
both, if any of these situations occur. If the 
operator or permiHee is granted temporary 
relief from the FTACO or IHCO under section 
22A -3-17, further inspection and enforcement 
will be curtailed to the extent provided under 
the grant of temporary relief. 

Necessary documentation to be included in the 
injunctive relief referral for the AHorney 
General's Office shall include 

------~------ ---- --- ---·--- ------- ---- -------- ... ------- -------------- ... - ...... -· -- .. ---- -- ---. -- - -- ·- ---- -- - - - . ---- ----------

(a) A copy of the Cessation Order (CO) 
and the underlying Notice of Violation 
(NOV) 
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(b) Copies of all relevant modifications 
for the NOV and CO; 

10 

(c) Copies of relevant service of process 
receipts; 

(d) Inspection reports, including reports of 
any reinspections documenting 
whether the operator has ceased 
mining at the site, is making 
satisfactory progress toward 
abatement, has abandoned the site, 
or has removed from the site 
equipment needed to perform 
abatement work; 

(e) Informal hearing or assessment 
conference requests and reports; 

(f) Other pertinent documents 
(additional reports, letters, maps, 
photographs, etc.); 

- (g) Identification of ownership and- -~ 

control information, including the 
names and addresses of the 
company agent or representative(s) 
who were served; 

(h) A chronology of events; 

(i) Recommendations of remedial 
measures needed for abatement; 

(j) A reclamation cost estimate (RCE). 
giving specific cost items as shown in 
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Appendix C entitled Violation 
Abatement Cost Estimate Worksheet; 

(k) Permit information (including 
information regarding whether the 
violator has other permits and their 
status); 

(I) Bond information; 

(m) A map showing the location of the 
mine site; 

(n) Directions for service of process; and 

(o) A copy of the Notice(s) of Potential 
Liability for an ICP (if the violator is 
incorporated) and evidence of 
service. 

If one or more of the items listed in the above section 
is not available at the time the case is otherwise 
ready for referral for the alternative enforcement 
action, and inclusion of the missing item(s) would 
delay the referral by more than a few days, the 
referral package containing all other necessary 
documentation should be forwarded promptly and 
the missing item(s) should be sent as soon as 
possible thereafter. 

________ 4~ _ Permit Suspension/Revoc_ation.__ If_ the. YiolaUon _____________________ _ 
cited in a Cessation Order is not abated fully within 
30 days of issuance of the CO, the inspector will 
determine in writing, following review of the 
permittee's history of violations, whether a pattern of 
violations exist. If the inspector determines that a 
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pattern of 
violations exist as a result of the operator's lack of 
reasonable care and diligence, or that the violations 
are willfully caused by the operator, the inspector will 
prepare form DR-1 0 entitled Request for Show 
Cause Order (Appendix 0) and DR-1 OB. Report of 
Violation Historv. <Appendix E) along with the 
following documentation. 

(a) 

(b) 

Copies of all violations pertinent to 
the paHern of violations; 
Copies of all relevant modifications, 
vacations and termination notices; 

(c) Copies of relevant service of process 
receipts; 

(d) Inspection and reinspection reports; 

(e) Other pertinent documents 
(additional reports, leHers, maps, 
photographs, etc.); 

·- ----- - --· -- - -(f) A chronology of events; - --

(g) Recommendations of remedial 
measures needed for abatement; and 

(h) A reclamation cost estimate. 

When the permiHee demonstrates that sufficient 
resources are available to him to abate the 
violation(s), the inspector may enter into a 
consent agreement, on behalf of the 
Commissioner. The inspector will use the 
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language in Appendix G (sample Consent 
Agreement) for the introductory paragraphs and 
the penalty provisions. All underlines and blank 
lines in Appendix G should be completed 
appropriately. The applicable conditions 
prescribing actions and deadlines shall be 
included between the introduction and closing 
language. Depending on the nature of the 
problems or violations which are addressed by 
the Consent Order, it may and often will be 
appropriate to include a provision stipulating an 
irreducible minimum civil penalty for future 
violations which occur during the term of the 
Order. A sample paragraph for such civil 
penalties is included at the end of the sample 
consent agreement. The intent of this provision 
is to require the operator to pay at least the 
minimum stated penalty for the cited violation. 
Although the single violation would not in itself 
constitute a breach of the order, refusal or 
failure of the operator to pay the specified 
penalty would. 

All abatement work mandated in the Consent. 
Agreement will have time periods to be 
performed in the most expeditious manner 
possible with no time periods to exceed one 
year. Nor can extensions to abatement times in 
Consent Orders total more than one year. If the 
operator/permittee violates any term in a 

_________________________________ . __ C:9ns~nt Q~~er, ttte. __ DiyisiQr:t will jmm~qiQ.t~ly ___________ ·----~----- _ 
initiate bond forfeiture in accordance with CSR 
38-2-12.4. 

No consent agreement shall be agreed to if the 
permittee or operator is in violation of a 
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previous consent agreement. 

5. Individual Civil Penalties. Whenever an 
inspector issues an FTACO or an IHCO to a 
corporate permiHee, the inspector shall make 
reasonable efforts to serve a copy of the FTACO 
or IHCO, together with a completed ·Notice of 
Potential Uability for an Individual Civil Penalty• 
(Appendix F), on the president or chief 
executive officer of the corporation and on any 
other dfficer, director, or agent who has 
demonstrated control over the daily conduct of 
the mining operation. Service shall be by hand 
delivery or certified mail (restricted delivery). 

If the violation commiHed by a corporate 
permiHee is not abated within 60 days after the 
issuance of an FTACO or 30 days after the 
abatement date set for an IHCO, whichever is 
applicable, the inspector shall refer the case to 
the Manager of Inspection and Enforcement for 
concurrence and for referral to the Assessment 
Officer for assessment of an individual civil 
penalty along with the following documentation. 

(a) Copies of the pertinent notice of 
violation and subsequent failure-to­
abate cessation order (or imminent 
harm cessation order): 

(b) copies of all relevant modifications; 

(c) copies of relevant service of process 
receipts; citation must be served on 
the responsible corporate official 
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either by personal service or certified 
mail (restricted service); 

(d) copy of Notice of Potential Liability for 
an Individual Civil Penalty served on 
the responsible corporate official; 
notice must be served on the 
responsible corporate official either 
by personal service or certified mail, 
restricted service (Appendix F); 

(e) inspection and reinspection reports; 

(f) a reclamation cost estimate to abate 
the violation(s) in the cessation 
order(s) (Appendix C); and 

(g) any statements made by the 
responsible corporate official relative 
to his knowing and willful conduct in 
failing to comply with the violation(s) 
(Appendix A). 

_The_ Assessment Officer_ shall have 30 days _ 
thereafter to decide whether to propose an ICP 
and, if so, the amount of the proposed ICP, 
using the criteria set forth in CSR-2-20. See 
document entitled Assessment Procedures for 
additional information concerning assessment 
of ICPs. 

6. In all instances in which the Division decides 
not to utilize one or more of the alternative 
enforcement mechanisms with respect to an 
unabated cessation order, the inspector will 

22 
Page 286



16 

prepare a written statement setting forth the 
reasons for not utilizing each sanction and 
place the statement in the permit file which is 
available to the public. Reasons for not 
pursuing alternative enforcement are as follows. 

(a) An appropriate written abatement 
plan or consent agreement has been 
entered into between the permittee 
and the Commissioner, and the 
permittee is proceeding in 
accordance with the provisions of the 
plan; 

(b) The violation is administrative or 
procedural in nature (if, however, a 
permittee/operator has been issued 
one or more other on-the-ground 
unabated violations, that have been 
previously referred for alternative 
enforcement, the administrative or 
procedural violation should also be 
referred. The inspector should note 
this information in his/her referral --~­

memorandum. 

(d) A CO or an underlying NOV (other 
than a CO or NOV for an 
administrative or procedural violation) 

_____ . ________ .. __ . ___________________________ h<l1 JlQt .b_e_~n_properly_,er:ve_ct on the _______ ... _ . ___ _ 
permittee. In those instances, the 
Regional Office shall ensure proper 
service prior to making a referral to 
the Attorney General's Office. 
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C. Reporting Requirements. Regional Office 
Managers shall ensure that records are 
maintained documenting all alternative 
enforcement decisions and that SMIS is updated 
to track the dates and results of these decisions. 
All outstanding consent orders will include the 
following information on the tracking system: 
the permit number, the permittee/operator, the 
violation number, the violation description (i.e., 
performance standard violated) a brief 
description of the required remedial actions and 
the date(s) established for abatement, including 
interim steps and extensions. 

D. References. 

1. West Virginia Surface Coal Mining and 
Reclamation Act, Sections 22A-3-17(b), 
(e), (f) and (h). 

2. 38 CSR 20.3, 20.4, 20.8, 20.9, 20. 10, 20. 11 

3. Settlement Agreement between Save Our 
Mountains, Inc., et al, and George E. Dials, 
Commissioner, Department of Energy, 
dated July 17, 1989. 

4. Department of Energy Memorandum dated 
May 2, 1990, entitled Failure to Abate 

_____ Ce_ssatJon_ Orde_r_s_Uoabated _O_vecJbir:ty __ (30J _______________ _ 
Days. 

5. Department of Energy Memorandum dated 
July 5, 1990, entitled Consent Orders. 
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F. Effect on Other Documents. None. 

G. Effective Date. Upon Issuance. 

H. Contact. Jennifer Meeks, Director, Office of 
Environmental Enforcement, and John Ailes, 
Manager, Inspection and Enforcement. 

I. Appendices. 

25 

18 

Page 289



Appendix A 

Knowing and Willful Dete~ination Required 
for Recommended Criminal Penalty. Individual 

Civil Penalty or Permit Suspension/Revocation 
Based on a Pattern of Violations 

1. Document those actions by the permittee/operator which are 
considered to be a knowing and willful violation of a permit condition 
or a knowing and willful refusal or failure to comply with a cessation 
order or decision of the Commissioner. 

-2. List those persons allegedly responsible for the above-described 
knowing and willful actions, or failure or refusal to comply (indicate 
position in company and current address). 

3. List any statements by persons which indicate an intention to 
______ , _____ violate a permit·condition·;- or·"failure-or refusal to comply with a 

___________________ cessation ..ot:der __ or ....decision. ..of_ the- Commis.sioner.- (include -dates,- timer---- .. ---- -- --­
name, and current address of witnesses). 
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Appendix B 

Resional Office Referral to the Attorney General for Permit 
Suspension/Revocation or Injunctive Relief (or to the Magistrate for 
Criminal Penalties and Information for Possible Assessment of an 
Individual Civil Penalty by the Assessment Officer) 

Priority 1: 

Priority 2: 

Priority 3: 

Priority Designations: 

Imminent Harm Cessation Order is unabated; or 
The permittee is actively conducting mining 
operations after a cessation order has been issued; 
or 
~he permittee has interfered with or hindered an 
inspector in his duties or has refused entry for 
the purposes of inspecting a mine or obtaining 
relevant inspection records. 

Cessation Order has been issued and the permittee 
has ceased mining or abandoned the site without 
abating violation(s) which are or may become 
serious. (NOTE: An unabated violation would be 
considered serious if the extent and duration of 
the impact would progress to an imminent 
harm/danger condition; would fail to stabilize 
naturally before causing substantial environmental 
damage to offsite air, water, or land resources; or 
would substantially interfere with the planned 
postmining land use.) 

The site is abandoned or inactive with 
environmental harm not as great as priority_2 
above. 

1. Permittee(s) Name 

Permittees' Officer(s): 

---·~~- -cr>----·-~~ ·----- -·-··· -·--.--· · - --- --· · 
--·-----··-----·---·Name--·--·-·- - ·- --·--- · ----------·----·------N-ame --··- --- --·-··· -- ----· -· -- · ----

Position Position 

*** Source *** Source 

*** Source = Indicate source of information, e.g .. permit. AVS, 
furnished by violator, etc. 
Permittees' Officer(s): 
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... 

3 4 
Name Name 

Position Position 

*** Source *** Source 

Permittee's Director(s): 

1 
Name Name 

Position Position 

*** Source *** Source 

3 4 
Name Name 

Position Position 

*** Source *** Source 

Permittee's Shareholder(s) (10% or more): 

1 
Name 

Position 

*** Source 
. --------~---~-----

__ !3L 
Name 

Position 

*** Source 

Name 

Position 

*** Source 

___ __(4_)__ -- --------.---------------------------------------- ---- ·-
Name 

Position 

*** Source 
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2. Operator(s) Name 

Operator's Officer(s): 

1 2 
Name Name 

Position Position 

*** Source *** Source 

***Source= Indicate source of information. e.g •• permit. AVS. 
furnished by violator. etc. 

Operator's Officer(s): 

3 4 
Name Name 

Position Position 

·••* Source *** Source 

Operator's Director(s): 

1 2 
Name Name 

Position Position 

*** Source *** Source 

4 
Name Name 

--------·---------·--------------- -·- ·--- --------- ··- ---·- ·- ----. 
Position - - - . ·--- -. ---- -·---- ------- -Pos.i..tion-- --------- --- --- --- --- - - - ------------ -------- - - --

*** Source *** Source 

Operator(s) Shareholder(s) (10% or more): 

2 
Name Name 
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Position Position 

*** Source *** Source 

(3) 4 
Name Name 

Position Position 

*** Source *** Source 

***Source= Indicate-source of in£ormation. e.g •• permit. AVS, 
furnished by violator. etc. 

Permit Number 
MSHA Number 
Expiration Date 

Type: 
Status: 

Interim 
Active 

Additional Information: 

cot; V/T NOV# 

- -------~---- --- --- _,.. ________ .,._- ~ -- --. ---- .... ---. --

Permit Information 

ST 

Permanent 
Inactive 

COUNTY PERMIT# 

---- ----- -- - - - .. 

INJ CRL'tol ICP 

A copy of the underlying NOV, CO and associated Recommendation 
for Civil Penalty Assessment 
Copies of all relevant modifications, vacations, and 
termination notices of the associated CO(s). 
Copies of relevant service of process receipts. 
Inspection reports. 
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... 

Hearing or conference requests/reports. 
Reclamation Board of Review requests/decisions. 
Other pertinent documents (additional reports, letters, maps, 
photographs, etc.). 
Identification of ownership and control information including 
names and addresses of the company agent(s) or 
representative(s) who were served. 
Chronology of events. 
Recommendations for remedial measures needed for abatement. 
Reclamation cost estimates. 
Permit information (including information regarding whether the 
violation has other permits and their status). 
Bond information. 
Map to mine site. 
Directions for service of process. 
Copy of the notice of potential liability for an individual 
civil penalty (if violator is incorporated) and evidence of 
service. 

Regional Office Contact Person 

Telephone Number Date 

----------------· -·---------
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Appendix C 

VIOLATION ABATEMENT COST ESTIMATE WORKSHEET 

1. Structure Removal $ ____ _ 

2. Earthmoving 

3. Revegetation 

4. Other Reclamation Cost 

Specify 

Total of items 1-4 $ ---------------

... 
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RE.VISED 11/85 

'-"" CORRECT rofPANY ADDRESS: 

STATE OF WEST VIRGINIA 

DEPARTMENT OF ENERGY 
DIVISION OF MINES AND MINERALS 

1615 Wahing"ton StrHt, &It 
Chart.con. W-.t Virginia 25311 

Tlletah-: 348-3500 • ..: ' 

1_1 Check if different than penni t 

Request for SHOW CAUSE Order 

White - Charleston Off. 
Pink - District Off. 
Green - Inspector 
Goldenrod - Permittee 

1. Name of Penni ttee --------------------------

2. Pennit Number----- Date Issued------- Pennit Acres-----

3. County------ Magisterial District------ Nearest P.O. -----

4. Surface owner ---------------------

5. Date of last inspection -------------------
6. Estimated disturbed acreage at time of last inspection -------------
.., 

Has mining been canpleted? ( ) Yes ( ) No · 
.._..., 

8. Describe circumstances which resulted in request for Show Cause Order: 

--------
-- ·---------~----·- -------------------------------------------------------------_-------------- ------------------.----

9. Attach OR-lOB, copy of OR-lOA, photos and supporting documention to back of report. 

Signed ------------ Inspector 

Signed ------------- Supervisor 

Date -------------
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OR-lOB ... 
Page <J~ --

REPCET 't>F. ~?li.ATIOO HIS'lalY 

CCMPANY NAME: PERMIT 00: 

VIOlATION #: DATE: 

Description __________________________________________________________ _ 

If willful or unwarranted describe: ---------------------

VIOLATION #: DATE: 

Description -----------------------------------------------------------

If willful or unwarranted describe: ---------------------------------------

VIOLATION #: DATE: 

Description -----------------------------------------------------------

If willful or unwarranted describe: ----------~~-------------------------

List and describe any violation(s) that were an isolated departure fran the law. 

-- - - ---·---------·-·--- -----------
-- - - - - --

--------------------------------·------·-·---··-------·-----------·--------...;;-~--..;,;--;;_;·;.;.·-..;.;·-;.o.;--.· ·...-..;..;.· --·--· ---·--· ............................ ___ - ----·--

S~VI&R S~Y: -------------------------------------------------

Supervisor Recommendation: 
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Appendix F 

NOTICE OF POTENTIAL LIABILITY FOR AN INDIVIDUAL CIVIL PENALTY 
ASSESSMENT UNDER SECTION 22A-3-17 OF THE WEST VIRGINIA 

SURFACE COAL MINING AND RECLAMATION ACT LAW 

Name of Corporate Official Title of Corporate Official 

Name of Corporate Per~ittee Citation Number 

Permit Number 

The State of West Virginia, Division of Energy, pursuant to Section 22A-
3-17 of the West Virginia Surface Coal Mining and Reclamation Act, may 
assess an individual civil penalty against a director, officer, or agent 
of a corporate permittee which has violated a condition of its permit or 
fails to refuses to comply with a cessation order. Section 22A-3-17(f), 
in pertinent part, provides that: 

[A]ny director, officer, or agent of such 
corporation who willfully and knowingly 
authorized, ordered, or carried out the 
failure or refusal shall be subject to the 
same civil penalties that may be imposed--­
upon a person under [Section 22A-3:..17(c) -­
and (e)] ••• 

As (insert individual's title) of the above-referenced corporate 
permittee, you are-hereby notified that the corporation has been issued 
a cessation order (insert number), a copy of which is attached. You 
will.be subject to assessment of an Individual Civil Penalty if you 
willfully and knowingly fail or refuse to take all reasonable steps 

------ro:rithin-your-legal-authority·to-bring-about· abatement· orthe- violation(s) -- ---
- _________ ... _____ hy .the. corporate.. .permi t.tee .(-insert ..one- of -the. follow-ing.:-). .. .{.fo.r. -FTACO!..sl-- --- --

within 30 days after the issuance of the cessation order (~) 
[for IHCO's] within 30 days after the abatement date set forth in the 
cessation order. 

In the event that any violation cited in the cessation order is not 
abated, you may provide, for the Commissioner's consideration, written 
documentation that demonstrates that you took all reasonable steps 
within your authority to bring about abatement. Such documentation 
shall be provided (insert one of the following:) [for FTACO's] within 45 
days after issuance of the cessation order (QL) [for IHCO's] within 45 
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DRAFT-

days of the abatement date set forth in the cessation order. Assessment 
of an Individual Civil Penalty does not affect the Commissioner's 
authority to assess civil penalties or take other enforcement actions 
against the corporate permittee or other directors, officers, or agents 
as well. 

This notice does not constitute an as< ·. but rather advises you 
that you are potentially liable for an Individual Civil Penalty. 
Because a Notice of Pot~ntial Liability for an Individual Civil Penalty 
Assessment is neither a notice of violation nor a cessation order under 
section 22A-3-17, nor a modification, vacation, or termination of such 
notice or order, no assessment conference is provided for under the 
provisions of CSR 2-20.6. However, in the event that a Notice of 
Proposed Assessment fgr an Individual Civil Penalty is issued, you may 
then appeal under the provisions of CSR 2-20.10. 

If you have any questions concerning this matter, you may contact: 

ID Number Authorized Inspector Telephone Number 

------------------------------------------------------------------------
(Detach along perforated line and retain for State records.) 

Signature of Individual Served Date ·Served 

I certify that a copy of this notice was served upon (insert 
individual's name) or his/her authorized agent. 

Print name of server Signature of server 

Attachaient-c·s) ______________ ----------------- --- ··-···-·- · --=------ ·--- ···-- --
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. .. .. -
BEFORE THE WEST VIRGINIA DEPARTMENT OF ENERGY 

IN RE: COMPANY NAME 
PERMIT NUMBER: 

CONSENT ORDER 

On ~, an order was issued to comolete comoany name 

(hereinafter referred to as" "), finding that a pattern ------
of violations existed at the _______ 's mining operations, 

Permit Number --------was given thirty (30) days 
. 

to request a hearing to show cause why Permit Number --------
should not be revoked. 

------- and the West Virginia Department of Energy ("DOE") 

agreed that the following Consent Order would be entered into as 

a resolution of the show cause proceeding. 

_______ , desiring to comply with the West Virginia Surface 

Coal Mining and Reclamati.on Act, West Virginia Code 22A-3-l, et 

seq. (the "Act"), agrees to the following: 

CONDITIONS 
(Number each item and the subsequent paragraphs. Be specific. 
Refer to permit conditions or sections of the regulations where 
possible.) 

-- -.~.=.;;----Reasonable--extensions -to--the-aforementioned ··dead~ines ·· --· ·- ·-· ·-
--------------------·- ------ ----------- ·- ------ -------~----- ---·----·-- -- --- -· -·. ---- .... -.--

may be granted by DOE upon a prior showing to DOE that conditions 

exist which are beyond the control of provided, that 

shall notify the DOE of any 

anticipated failure to meet the aforementioned deadline. 
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If any event occurs which causes delay in the achievement of 

the requirements of this Order, 

shall have the burden of proving that the delay was caused by 

circumstances beyond its reasonable control which could not have 

been overcome by due diligence (i.e., force majeure). Within two 

working days after becomes aware ----------------------------------
of such a delay, it shall notify the Director orally and shall, 

within seven working days of oral notification to the Director, 
. 

notify same in writing of the anticipated length and cause of 

delay, the measures taken and/or to be taken to prevent or 

minimize the delay, and the timetable by which 

--------------------------------intends to implement these measures. 

If the parties can agree that the delay or anticipated delay has 

been or will be caused by circumstances beyond the reasonable 

control of (i.e., force 

majeure), the time for performance hereunder shall be extended 

for a period equal to the delay resulting from such 

circumstances. 

[ALTERNATIVE EXPIRATION DATE LANGUAGE: ] 

This Order shall remain in effect as follows: 

------:Any-obl:igati.on-i:mposecl-,mder--paragraphs- --- -- - throug:n--·-------
----- -- - - -- ----- --------- ·-- ----------- ---- --- --- - - - - ------- ---- ----- - ... ---- --- -- --- ... - ----- --- -- -

will terminate on the date tha~ complies with all stated 
. ' 

requirements. 
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. - "' .- DR,A.FT 
Any obligation imposed under Paragraphs and is ---

an obligation which will continue during the period this Order 

remains in effect. 

This Order sha11 remain in effect until terminated in 

writing by the Director. 
------------------------------------ may 

petition the Director to terminate this Order after one year from 

the effective date of the Order • 

. 
NOTE: The following paragraph should be in all orders as 

a separate paragraph: 

Termination of or compliance with this Order, or any 

obligation imposed in this Order, shall not operate to relieve 

from its obligation to comply with any statute, regulation, 

permit condition, other order, certification, standard, or 

requirement otherwise applicable. 

Violation of any of the above terms and conditions will 

result in immediate initiation of forfeiture procedures.in 

accordance with CSR 3 8-2-12 .• 4. unl.ess the Commissioner, in his 

absolute discretion, finds in writing that: 

A. The operator has shown good faith in taking remedial 

actions required by this Consent Order; ----------- -------------~----- ---- ---- -~-

- - - --· ---- --~- - . - -
----B---- --No- env4ronment-a.l--harm--h-as·-resulted---,-·or ·wi-11··-result~---- --------------- · 

from the subject violation; and 

C. The violation is abated within five (5) days after 

service of the notice required in CSR 38-2-l2.3(a)(l). 
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The DOE will immediately initiate bond forfeiture 

proceedings, in accordance with CSR 38-2-12.4. on Permit Number 

if during the term of this order, --------- experiences 

an additional pattern of related violations of a willful or 

unwarranted nature; provided that such proceedings, once 

initiated, may be stayed if the underlying violations are the 

subject of a good faith appeal, which is being diligently 

pursued, by 

This order becomes effective upon signature by the 

Commissioner of DOE and will expire upon satisfactory compliance 

with the terms and conditions of this order, as determined by the 

Commissioner. 

Coal removal (specify processing, if a preparation 

plant, or loading, if a loading facility) on Permit Number 

-------- is hereby suspended for three ( 3) days immediately 

following notification of execution of this order. 

It is agreed by all parties that this Consent Order shall be 

binding on all representatives, heirs, assignees, etc. and any 

corporation or person working in conjunction or in privity with 
-- - ·--

the parties. 

-------------- _____ ._.---------·--- --- ... -- --- ---- -- ---. --
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Date 

Date 

DRAFT 
---.-

COMPANY NAME 

By 
It-s------~T~~~-t~1~e----------------------

WEST VIRGINIA DIVISION OF ENERGY 

Its Commissioner 

By 
It-s---=D~i~r-e_c_t~o-r--,~Ml.:-:o.-n-e_s __ an __ d~M~.,.j _n_e_r_a-=l~s---

***************************************************************** 

OPTION 1: (Example of mandatory minimum civil penalty clause) 

agrees that any violations 

issued during the term of this Consent Order for 

(specify nature of violations to be considered) 

will be assessed a minimum civil penalty of $ (enter amount) 

agrees to wa~~e the opportunity . 

to contest the penalty amount or to attempt to have it reduced, 

and further agrees to pay ·the penalty- in fuil-within thirty ( 3 0) 

days of receipt of the assessment notice. 

***************************************************************** - . -- - .. - -. -- -- - --. - -.. - - - . 

NOTE: The amount of the penalty should be set at a level which -.. -·-- ------· - , - - - - - -- - - . . -. . - - - - - .. - . -

____ ---~~u_l!'- _be_at least as __ ]l?gh as, and preferably-higher--than,-the·--
.. -- .. ---- -· -- - - - ------ - ---- ---- .. - --------- ----------------------- estimatecfpenalty-whlch--woUici" result- from the assessment 

worksheet for the nature of the violation(s) in question. 

OPTION 2: (Where plans must be submitted for DOE approval, the 
following is advisable) 
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- UKArl 
- - --; .·-

Within 15 days of receipt of the plan, -the Director shall 

have the option of approving the proposed plan as submitted, 

modifying the plan, requiring ---------------------------------­
to modify the plan or rejecting the plan. 

------------------------------- shall implement the plan 
within seven days of approval of the plan by the Director. 

If the Director rejects the plan or requires ---------------­

------------------ to modify the plan, 

shall, within 15 days of notification of rejection or required 

modification, submit a new or revised plan which shall be subject 

to the procedure outlin~ above in paragraphs 

In the event of two consecutive rejections by the Director, 

------------------------------- shall be considered to have 

violated the terms of this Order and the Director may assess a 

-civil penalty as stipulated in paragraph ____ __ 

---------· ---------- ---- -- -- . -------- ----- -....... ----------- ---- ---------
--------------------------------- -~------ ----------------------------------------·------ --··· -- --· ---- .... ---·---

II? 
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WV Division of Bnvironmenta1 Protection 

Office of Mining and Recl.amation 

Inspection and Enforcement 

supplementa1 

Pq. No: 1 of 1 

Effective: 10-20-93 

lsuBJECT: Inter-Agency Cooperation 

1. Purpose: To establish procedures for reporting timbering/ 
logging problems to appropriate personnel. 

2. Definitions: n/a 

3. Legal Authority: n/a 

4. Policy/Procedures: When pollution problems are observed by 
DEP personnel, the following should be relayed to the appropriate 
district forester: 

1. Name of Company, if known. 

2. Location - geographic coordinates, 
watershed, nearest post office, highway, or 
other identifier. 

3. Type of activity that needs attention. (equipment 
in creek, etc ••• ) 

4. Any additional pertinent information. 

-43-
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'-"-- DIVISION OF ENVIRONMENTAL PROTECTION 

OFFICE OF MINING AND RECLAMATION 

Inspection and Enforcement 

INTER-OFFICE MEMORANDUM 

TO: 

FROM: 

DATE: 

SUBJECT: 

Ed Griffith, Rocky Parsons, and all 
I & E Supervisors 

• --;-vv, e(! 
Jeff McCormick d / ' r--

October 26, 1994 

Violation Numbering 

Please advise your respective staff of the need to start 
the violation numbering process with number one {1) and 
continuing with consecutive numbers until the permit is 
released or revoked. The numbers do not start over with a 
name change or a transfer. 

The violation history, when considered for assessments, 
will not include violations issued to a previous permittee {if 
the permit was transferred). 

If you have any questions, give me a call. Please insert 
this procedure in the Supplemental Section of your I & E 
Handbook for future reference and be sure that the 
inspectors receive a copy. 
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WEST VIRGINIA DIVISION OF ENVIRONMENTAL PROTECTION 

IN RE: Sample Coal Co. 

PERMIT NUMBER: S-0101-99 

CONSENT ORDER 

On August 18, 1993, an Order was issued to Sample Coal 

Co. (hereinafter referred to as "Sample") finding that a 

pattern of violations existed at their mining operation 

covered by Permit Number S-0101-99. Sample was given thirty 

(30) days to request a hearing to show cause why Permit 

Number S-0101-99 should not be revoked. 

Sample and the West Virginia Division of Environmental 

Protection ("DEP) agreed that the following Consent Order 

would be entered into. 

Sample, desiring to comply with the West Virginia 

Surface Coal Mining and Reclamation Act, West Virginia Code 

22-3-1, et seq. (the "Act"), agrees to the following: 

1. Place operable reclamation equipment on the 

permitted area within 14 days of the effective date of this 

Order. Sample agrees that a m1n1mum of two (2) operable 

bulldozers shall remain on site until items 1 through 6 are 

completed to Phase I release standards. Sample further 

agrees that less than 2 (two) bulldozers on site constitues 

a breach of this agreement. 
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2. All haulroads shall be properly graded, surfaced, 

and drainage installed within 14 days of the effective date 

of this Order. 

3. The drainage system shall be re-established and 

certified in accordance with the approved pre-plan within 

thirty (30) days of the effective date of this Order. 

4. The entire permit area shall be backfilled, 

regraded, and seeded to include downslope areas to Phase I 

release standards within ninety (90) days of the effective 

date of this Order. 

5. Reconstruction of the valley fill shall be 

completed and final certification submitted within thirty 

(30) days of the effective date of this Order. 

6. The slide area approximately(fifteen hundred feet 

(1500') from the last open pit shall be repaired, 

stabilized, and seeded within forty-five (45) days of the 

effective date of this Order. 

7. Reasonable extenstions to the above referenced may 

be granted upon a prior showing to DEP that conditions exist 

which are beyond the control of Sample; provided that Sample 

shall notify DEP of any anticipated failure to meet any 

agreed deadline. If any event occurs which causes delay 1n 

the achievement of the requirements of this Order, Sample 

shall have the burden of proving that the delay was caused 

by circumstances beyond its reasonable control which could 

not have been overcome by due diligence (i.e., force 

majeure). "Force majeure" shall mean conditions or 
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circumstances beyond the reasonable control of Sample which 

could not have been overcome by due diligence and shall 

include, without limitation, acts of God, action or inaction 

of other governmental agencies, administrative or judicial 

tribunals or other third parties, strikes or labor disputes, 

which prevent or delay Sample from complying with said 

compliance schedule. Within two (2) working days of when 

Sample becomes aware of such force majeure, the DEP shall be 

notified orally, and within seven (7) working days of oral 

notification to the DEP, the DEP shall be provided 

reasonable authentication of the force majeure and notified 

in writing of the anticipated length and cause of the delay, 

the measures taken and/or to be taken to prevent or minimize 

the delay, and the timetable by which,Sample intends to 

implement these measures. If the parties can agree that the 

delay or anticipated delay has been or will be caused by 

force majeure, the time for performance hereunder shall be 

extended for a period equal to the delay resulting from such 

circumstances. 

8. Any obligation imposed under Paragraphs 1 through 7 

lS an obligation which will continue during the period this 

Order remalns ln effect. 

9. Termination of or compliance with this Order, or 

any obligation imposed in this Order, shall not operate to 

relieve Sample from its obligation to comply with any 

statute, regulation, permit condition, other order, 
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certification, standard, or requirement otherwise 

applicable. 

10. Violation of any of the above terms and conditions 

will result in immediate initiation of forfeiture procedures 

ln accordance with CSR 38-2-12.4, unless the Director finds 

in writing that: 

A. The Operator has shown good faith in taking 

remedial actions required by this Consent Order; and 

B. No environmental harm has resulted, or will 

result, from the subject violation; or 

C. The violation was abated within five (5) days 

after service of the notice required in CSR 38-2-12.4(a) (1). 

11. The DEP will immediately initiate bond forfeiture 

proceedings, in accordance with CSR 38~2-12.4 on Permit 

Number S-0101-99, if during the term of this Order, Sample 

experiences an additional pattern of related violations, 

provided that such proceedings, once initiated, may be 

stayed if the underlying violations are the subject of a 

good faith appeal, which is being diligently pursued by 

Sample. 

12. This Order becomes effective upon signature by the 

Director of DEP and will remain in effect until terminated 

in writing by the Director. [Sample may petition the 

Director to terminate this Consent Order upon satisfactory 

completion of all requirements contained herein, or one year 

after the effective date, whichever is more suitable]. 

Page 312



13. Coal removal/production/processing is hereby 

suspended for three (3) days immediately following 

notification of execution of this Order. 

14. Sample agrees that any violations issued during 

the term of this Consent Order for failure to 

(i.e ... backfill/ treat water/ revegetate 1 etc.) will be 

assessed a minimum civil penalty of (applicable dollar 

amount). Sample agrees to waive the opportunity to contest 

the penalty amount in the minimum or attempt to have it 

reduced, and further agrees to pay the penalty in full 

within thirty (30) days of receipt of the assessment notice. 

It is agreed by all parties that this Consent Order 

shall be binding on all representatives, heirs/ assignees, 

etc. and any corporation or person working in conjunction or 

in privity with the parties. 

WEST VIRGINIA DIVISION OF ENVIRONMENTAL PROTECTION 

DATE Its Director 

SAMPLE COAL CO. 
By: __________________________ __ 

DATE Its __________________________ __ 
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VIOLATION 

Failure to File 
22-3-7(a) 
38-2-13.2(less than 250) 
38-2-13.3(more than 250) 

Reclamation 
22-3-7(h) 
38-2-13.5.j. 

Tonnage 
22-3-7(f) 
38-2-13.3 

Prospect Roads 
22-3-7(c) 
38-2-13.6. 

Blasting 
22-3-7(c) 
38-2-13.5.b. 

Steep Slopes 
22-3-7(c) 
38-2-13.5.d. 

Prospect Holes 
22-3-7(c) 
38-2-13.5.f. 

Revegetation 
22-3-7(c) 
38-2-13.5.k. 

Notice on Site 
22-3-7 
38-2-13.9 

Sediment Control 
22-3-7(c) 
38-2-13.5.c. 

INTENT TO PROSPECT 
SUGGESTED CHARGE 

Failed to file a Notice oflntention to Prospect for coal 
with the Director at least fifteen days prior to 
commencement of any disturbance associated with 
prospecting. 

Failed to reclaim any part of a prospecting operation 
within a period of three months from disturbance. 

Removed more than 250 tons of coal without the 
specific written approval of the Director. 

Inspector must choose appropriate charge from 
Section 13.6. 

Conducted blasting on prospecting operations without 
the approval of the Director. 

Placed material on the natural downslope below the 
coal seam on slopes of twenty degrees or greater. 

Failed to case, seal or otherwise manage all prospect 
holes, boreholes or other exposed unde~ground 
openings. 

Failed to revegetate all areas disturbed by prospecting. 

Failed to have a copy of the written approval of 
Notice of Intent on the site while conducting prospecting 
operations. 

Failed to conduct prospecting operations in such a 
manner as to prevent or control erosion, siltation, 
pollution of water, and to minimize disturbance to the 
prevailing hydrologic balance. 
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VIOLATION 

19A Submittal 
22-3-19(d) 
38-2-3.25.a.4. 

19 Submittal 
22-3-19(d) 
38-2-3.25.c. 

Renewal 
22-3-19(a)(3) 
38-2-3.27 

Renewal 
22-3-19(a)( 4) 
38-2-3.27. 

Insurance 
22-3-9(d) 

Proof of Insurance 
22-3-8(2) 

Workers' Compensation 
22-3-8(6)(8) 

Remedial 

Ownership & Control 
22-3-9 
38-2-3.26. 

MAPS 

Progress Maps 
22-3-15(±) 

ALL TYPES EXCEPT PROSPECTS 
ADMINISTRATIVE 

SUGGESTED CHARGE 

Transferred or sold the rights granted under an 
Article 3 permit without prior written approval 
of the Director. 

Assigned the mining rights granted under an Article 
3 permit without approval of the Director. 

Failed to submit an application for permit renewal 
at least 120 days prior to the expiration ofthe valid 
permit. 

Failed to submit all information required in the 
application for renewal. 

Failed to maintain personal injury and property dam­
age insurance in full force and effect during the 
term of the permit. 

Failed to provide proof of insurance on an annual 
basis. 

Failed to maintain continued Workers' Compensation 
compliance and provide proof of compliance to the 
Director on an annual basis. 

Establish and maintain Workers' Compensation 
compliance and provide proof of compliance to the 
Director. 

Failed to notify the Director of any changes to the 
ownership and control data relating to a permittee 
or assignee. 

Failed to submit progress maps within thirty days 
after service of a copy of an order for said maps. 
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VIOLATION 

Permit Conditions 
22-3-13(a) 
38-2-3.33. 

Backfill Compaction 
Slide of Backstack 

22-3-13(b )(3) 
38-2-14.8.a.4. 

Mine Idle 
22-3-13(a) 
38-2-14.11.a. 

Material Outside 
Bonded Area 

22-3-13(b)(21) 

Downslope Placement on 
Slopes Steeper Than 

20 Degrees 
22-3-13(d) 
38-2-14.8.a.l. 

Signs & Markers 
22-3-13(a) 
38-2-14.1. 

Operation Current 
22-3-13(b)(16) 
38-2-14.15.b. 

Top soiling 
22-3-13(b )(5) 
38-2-14.3.a. & .b. 

Toxic Materials 
22-3-13(b)(14) 
38-2-14.6.a. 

SURFACE MINING 
METHOD OF OPERATION 

SUGGESTED CHARGE 

Failed to follow permit conditions in that...( describe 
the instance where operator is not complying with 
the approved permit). 

Failed to sufficiently compact material used to back­
fill so as to insure stability with a static safety factor 
of 1.3. 

Ceased mining and reclamation operations for a 
period of more than 30 days without obtaining 
Inactive Status. 

Failed to follow approved pre-plan in that the 
operator placed spoil material outside the bonded 
area. 

Placed spoil or debris on the downslope where the 
natural slope exceeds 20 degrees. 

Failed to establish permanent monument and/or 
perimeter markers, etc. (Inspector to choose 
violation from Section 14.1.) 

Failed to keep operations current. (Inspector to 
be specific by selecting appropriate violation from 
Section 14.15.b.l. & .6.) 

Failed to remove, stockpile and return topsoil or 
upper horizon material to the surface of the regraded 
area. 

Failed to localize or separate from the remaining 
overburden or spoil all acid producing and/or toxic 
materials. 
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VIOLATION 

Erosion Control 
22-3-13(b)(4) 
38-2-14.15.k. 

Approximate Original 
Contour 

22-3-13(b )(3) 

Grading Outer Spoil 
22-3-13(a) or 13(b)(23) 
38-2-14.15.j. 

Air Pollution/Dust 
22-3-13(b)(4) 

Excess Spoil Disposal 
22-3-13(b )(22) 
38-2-14.14 

Prime Farmlands 
22-3-13(b )(7) 
38-2-10 

Auger Seals 
22-3-13(b)(9) 
38-2-14.9.b. 

Mining Within 500 Feet 
of Deep Mine 

22-3-13(b)(13) 

Outcrop Barrier/ Tem­
porary Drainage Barrier 

22-3-13(b)(25) or 13(c)(4) 

Protection of Off-site 
Areas 

22-3-13(b )(21) 

SURFACE MINING 
METHOD OF OPERATION 

SUGGESTED CHARGE 

Failed to regrade, protect and stabilize all disturbed 
areas in a manner which effectively controls erosion. 

Failed to backfill, compact and grade in order to 
restore approximate original contour. 

Failed to grade all outer spoil to blend into the adjoining 
undisturbed land. 

Failed to minimize attendant air pollution to the best 
extent technologically practical. 

Inspector must select appropriate violation from 
Section 14.14 of the Regulations. 

Failed to mine and reclaim prime farmlands in 
accordance with the approved pre-plan. 

Failed to properly seal all auger holes with an im­
pervious and non-combustible material in order to 
prevent drainage. 

Mining within 500 feet of an active or abandoned 
deep mine without prior approval of the Director. 

Failed to retain a natural outcrop barrier or failed to 
properly construct an approved outcrop barrier. 

Failed to protect off-site areas from surface mining 
operations. 
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VIOLATION 

Removal of Equipment 
22-3-13(a) 
38-2-14.15.h. 

Regraded Drainage 
Control 

22-3-13(b)(l0) 
38-2-14.15.1. 

Slides 
22-3-13(b )(21) 

Surface Mining 
Without Permit 

22-3-8 
22-3-13(a) 
38-2-3.33.a. 

Approaches 
22-3-13(b )(15) 
38-2-6.5.b.2. 

Formula 
22-3-13(b )(15)(C) 
38-2-6.5.i. 

Records 
22-3-13(b )(15)(B) 
38-2-6.4.c. 

Sign 
22-3-13(b )(15) 
38-2-14.1.e. 

Time 
22-3-13(b)(15) 
38-2-6.5.a. 

SURF ACE MINING 
METHOD OF OPERATION 

SUGGESTED CHARGE 

Removed operable regrading equipment from the 
permit area prior to satisfactory completion of 
grading. 

Failed to provide drainage control on regraded areas 
to prevent excessive erosion or additional contributions 
of suspended solids to the receiving stream. 

Failed to protect off-site areas from slides or damage 
occurring during surface mining operations. 

Engaged in surface mining without first obtaining a 
permit from the Director or conducted surface mining 
operations outside of the permitted area. 

BLASTING 

Failed to adequately guard against unauthorized 
entry to the blast area. 

Failed to adhere to the scaled distance formula and 
approved pre-plan. 

Failed to accurately record required information in 
blast record. 6.4.a. Blast log required 
6.4.b. Log retained for 3 years 

Failed to erect or maintain a blasting warning sign. 

Detonated an explosive charge in violation of time 
restrictions, on Sunday, or between sunset and 
sunnse. 
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VIOLATION 

Warning 
22-3-13(b )(15) 
38-2-6.5.b.l. 

Written Notification 
22-3-13(b )( 15)(A) 
38-2-6.3.a. 

Written Notification 
22-3-13(b )(15)(A) 
38-2-6.3.a. 

Certified Blaster 
22-3-13(b )(15)(D) 
38-2-6.7. 

Pre-Blast Survey 
22-3-13(b )(15)(E) 
38-2-6.8.a. 

Particle Velocity 
22-3-13(b )(15) 
38-2-6.5.j. 

Air Blast Levels 
22-3-13(b )(15) 
38-2-6.5.c.l. 

Flyrock 
22-3-13(b )(15) 
38-2-6.5.d. 

Seismographic Monitoring 
22-3-13(b)(l5) 
38-2-6.5.k. 

Air Blast Monitoring 
22-3-13(b)(15) 
3 8-2-6.5 .c.3. 

SURF ACE MINING 
BLASTING 

SUGGESTED CHARGE 

Failed to provide the audible blasting warning. 

Failed to properly provide initial public notice of 
blasting operations. 

Failed to properly republish the public notice of 
blasting operations. 

Failed to conduct blasting operations by a certified 
person. 

Failed to provide pre-blast survey when required or 
failed to notify 1/2 mile owners/residents on how to 
request a pre-blast survey. 

Exceeded peak particle velocity limits. 

Exceeded air blast level of 129 decible linear peak 
at a protected structure. (Note- level changes 
depending to type of monitoring instrument used) 

Cast flyrock more than half the distance to the nearest 
dwelling or occupied structured or cast flyrock 
beyond the bounds of the permit area. 

Failed to properly monitor all blasts as required by 
an order of the Director or the Director's authorized 
agent. 

Failed to conduct periodic monitoring of air blast 
levels. 
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VIOLATION 

Construction 
22-3-13(b )(1 O)(C) 
38-2-5.4.b.l. 

Discharge Across 
Backfill 

22-3-13(b )(1 O)(B) 
38-2-14.8.a.5. 

Installation 
22-3-13(b )(1 O)(C) 
38-2-5.4.a. & .c. 

Maintenance 
22-3-13(a) or 13(b)(10)(B) 
38-2-5.4.a. & 5.4.b.7. 

Sediment Control Clean 
Out 

22-3-13(a) or 13(b )(1 O)(B) 
38-2-5.4.b.7. 

Certification 
22-3-13(b )( 1 O)(C) 
38-2-5.4.d.l. 

Drainage Vegetation 
22-3-13(a) or 13(b)(16) 
38-2-9.2.f. 

Drainage Control 
22-3-13(a) or 13(b)(l0) 
38-2-5.4.a. 

Sediment Storeage 
Volume 

22-3-13(a) or 13(b)(lO)(G) 
38-2-5.4.b.4. 

SURF ACE MINING 
DRAINAGE 

SUGGESTED CHARGE 

Failed to properly construct the sediment control 
system in accordance with the approved pre-plan. 

Failed to construct drainage channel across or 
through the backfill in order to insure stability and 
to prevent erosion. 

Failed to construct a drainage system prior to 
commencement of surface mining operations. 

Failed to properly maintain the approved drainage 
system. 

Failed to clean out a sediment control structure 
when the sediment accumulation reaches 60% of the 
design capacity. 

Failed to certify that the drainage system was 
constructed and installed in accordance with the 
approved pre-plan. 

Failed to seed and mulch all areas disturbed in the 
installation of the drainage system. 

Failed to pass all runoff from the disturbed area 
through a sedimentation control structure. 

Failed to provide 0.125 acre/ft. of sediment storage 
volume per acre. 
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SURF ACE MINING 

PROTECTION OF THE HYDROLOGIC SYSTEM 

VIOLATION 

Water Treatment 
22-3-13(b )(1 0) 
38-2-14.5.c. 

Breakthrough 
22-3-13(a) 
38-2-14.5.d. 

Treatment of 
Breakthrough 

22-3-13(a) 
38-2-14.5.d. 

Accumulation 
22-3-13(b )(1 O)(A)(i) 
38-2-14.5.a. 

Breakthrough 
22-3-13(a) 
38-2-14.5.d. 

Surface Water 
Discharge Reports 

22-3-IS(b )(1 )(B) 
38-2-14.7.a. 

Effluent Limitations 
22-3-13(b )(1 0) 
38-2-14.5.b. 

Ground Water Monitoring 
22-3-IS(b )(2) 
38-2-14.7.b. 

Water Rights 
Replacement 

22-3-24 

SUGGESTED CHARGE 

Failed to install, operate or maintain water 
treatment facilities to address water quality problems. 

Failed to sample and analyze water from a break­
through and submit reports to the Director. 

Failed to take appropriate action as a result of 
breakthrough water being outside effluent limitations. 

Failed to remove all water accumulation in the pit at 
least once in a 24 hour period whenever water quality 
or spoil stability may be affected. 

Failed to immediately seal or report any break­
through of acid water to the Director. 

Failed to submit a report of surface water discharges 
to the Director. 

Failed to maintain effluent limitations as set forth in 
the NPDES Program or other applicable water 
quality standards. 

Failed to follow the groundwater monitoring pre-plan 
as approved. 

Failed to replace the water supply of an owner of 
interest in real property where such supply has been 
adversely affected by the surface mining operation. 
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SURF ACE MINING 

PROTECTION OF THE HYDROLOGIC SYSTEM 

VIOLATION 

Ground Water 
Monitoring Reports 

22-3-IS(b )(2) 
38-2-14.7.b. 

Stream Pollution 
22-3-13(b)(10) 
38-2-14.5.b. 

Construction 
22-3-13(b)(17) 
38-2-4.5.a. 

Maintenance 
22-3-13(b)(l7) 
38-2-4.8.a. 

Seeding 
22-3-13(b )(16) 
38-2-4.7 & 9.2.f. 

Surfacing 
22-3-13(b)(l7) 
38-2-4.7 

Surfacing 
22-3-13(b)(17) 
38-2-4.7.a.2. 

Dust Control 
22-3-13(b )(17) 
38-2-4.7.a.2 

Sediment Control 
22-3-13(b)(l7) 
38-2-4.7.b. 

SUGGESTED CHARGE 

Failed to submit ground water monitoring results to 
the Director. 

Failed to minimize the disturbance to the prevailing 
hydrologic balance at the mine site and in associated 
off-site areas. 

HAULAGEWA YS OR ACCESS ROADS 

Failed to properly construct a haulageway or 
access road. 

Failed to properly maintain the approved 
haulageway. 

Failed to seed and mulch all disturbed areas, in­
cluding cut and fill slopes of a haulageway or 
access road immediately after construction. 

Surfaced a haulageway or access road with acid 
producing or toxic materials or with materials 
which create a concentration of suspended solids 
in surface drainage. 

Failed to maintain a haulroad surface in a manner 
that controls erosion and siltation. 

Failed to control dust from the surface of a haul­
road or access roal. 

Failed to provide sediment control for a haulroad. 
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VIOLATION 

Abandonment 
22-3-13(b )(17) 
38-2-4.9. 

Certification 
22-3-13(a) 
38-2-4.12. 

Mulch 
22-3-13(a) 
38-2-9 .2.i.3. 

Planting Plan Report 
22-3-13(a) 
38-2-9.3.b. 

Planting Plan 
Proper Species & 

Amounts 
22-3-13(a) 
38-2-9.l.a. 

Fertilizer 
22-3-13(a) 
38-2-9.2.i.l. 

Lime 
22-3-13(a) 
38-2-9.2.i.2. 

Temporary Revegetation 
22-3-13(a) 
38-2-14.15.e. & 9.l.e. 

Permanent Revegetation 
22-3-13(a) 
38-2-14.15.e. & 9.l.e. 

SURF ACE MINING 

HAULAGEWAYS OR ACCESS ROADS 

SUGGESTED CHARGE 

Failed to properly reclain a haulageway. 

Failed to certify that the haulroad construction 
was in accordance with the approved pre-plan. 

REVEGETATION 

Failed to use mulch on all disturbed areas. 

Failed to prepare and submit a final planting plan 
report to the Director within 60 days after Phase I 
Bond Reduction. 

Failed to carry out the approved planting plan 
in such a manner so as to establish a satisfactory 
vegetation cover. 

Failed to use the minimum fertilizer rates. 

Failed to apply lime where soil pH is less than 6.0. 

Failed to establish a temporary vegetation cover 
at the end of the first growing season. 

Failed to establish a permanent vegetation cover 
at the end of the second growing season. 
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VIOLATION 

Concurrent Revegetation 
22-3-13(a) 
38-2-14.15.e. & 9.l.d. 

SURF ACE MINING 

REVEGETATION 

SUGGESTED CHARGE 

Failed to keep revegetation concurrent with the 
operation as mining and reclamation progress. 

UNDERGROUND MINING 

PERMITS 

Note: 22-3-14(b)(l0) requires compliance with Section 13- making 
most surface mine violations applicable to underground mining. 

Mining Without Permit 
22-3-8 
38-2-3.33.a. 

Subsidence Control 
22-3-14(a) 
38-2-16.2.b. 

Progress Maps 
(Underground) 

22-3-14(a) 
38-2-16.2.e. 

Mine Boundary 
22-3-14(a) 
38-2-16.2.b. & 3.33.a. 

Site Development 
22-3-14(a) 
38-3-15.l.a. 

Junk 
22-3-14(a) 
38-2-15.l.e 

Engaged in surface mining activity without first 
obtaining a permit from the Director or engaged 
in surface mining outside the permit boundaries. 

METHOD OF OPERATION 

Failed to comply with all provisions of the approved 
subsidence control plan. 

Failed to submit updated maps of underground 
workings as requested by the Director. 

Conducted underground mining operations out­
side the approved mine boundary as set forth 
in the Subsidence Control Plan. 

Failed to maintain a schedule for site excavation 
that provides for minimum disturbance at any 
one time consistent with sound environmental 
procedures. 

Permitted indiscriminate dumping or discarding 
of materials, litter, junked equipment, containers 
or other non-coal wastes. 
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VIOLATION 

Backfilling and 
Grading 

22-3-14(a) 
38-2-15.2.b. 

Subsidence Control 
22-3-14(a) 
38-2-16.1.a. 

Sealing of Portals 
22-3-14(b )(2) 

Progress Maps 
(Surface Disturbance) 
22-3-15([) 

Permit Conditions 
22-3-14(a) 
38-2-3.33 

Material Outside 
Bonded Area 

22-3-14(a) 
38-2-15.1.b. 

Downslope Placement 
on Slopes Steeper 
Than 20 Degrees 
22-3-14(a) 
38-2-14.8.a.l. 

Signs and Markers 
22-3-14(a) 
38-2-14.1. 

Topsoiling 
22-3-14(a) 
38-2-14.3.a. 

UNDERGROUND MINING 

METHOD OF OPERATION 

SUGGESTED CHARGE 

Failed to initate final backfilling and regrading of 
the mine site within 180 days of completion of 
underground operations. · 

Failed to notify all owners of property and 
residents at least six months prior to mining 
beneath his or her property or residence. 

Failed to seal all portals, entryways, drifts, 
shafts or other openings when no longer needed 
for the conducting of the mining operation. 

Failed to submit progress maps within 30 days 
after service of a copy of an order for said maps. 

Failed to follow permit conditions in that you ... 

Failed to place spoil not required to achieve the 
approximate original contour in a controlled 
manner in designated disposal area within the 
permit area. 

Placed spoil or debris on the downslope where the 
natural ground slope exceeds 20 degrees. 

Failed to establish permanent monument, etc. 
Inspector to select which marker from 14.1. 

Failed to remove and stockpile topsoil when a 
borrow area is not provided. 
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VIOLATION 

Redistributing Topsoil 
or Topsoil Substitute 
22-3-14(a) 
38-2-14.3.a. 

Toxic Materials 
During Mining 

22-3-14(b )(9)(A)(i) 
38-2-14.6.a. 

Toxic Materials 
After Mining 

22-3-14(a) or 14(b)(4) 
38-2-14.6.c. 

Dust( Stockpile) 
22-3-14(b)(10) & 13(b)(4) 

Approximate Original 
Contour 
22-3-14(a) 
38-2-15.2.a. 

Erosion Control 
22-3-14(a) 
38-2-14.15.k. 

Excess Spoil Disposal 
22-3-14(a) 
38-2-14.14. 

Prime Farmlands 
22-3-14(a) 
38-2-10 

Casing and Sealing 

22-3-14(b)(9)(A)(iii) 

UNDERGROUND MINING 

METHOD OF OPERATION 

SUGGESTED CHARGE 

Failed to redistribute topsoil and other materials 
in a manner that achieves an approximate uniform 
stable thickness. 

Failed to prevent or remove water from coming 
in contact with toxic producing deposits. 

Failed to cover any acid-forming, toxic-forming, 
combustible materials, or other waste materials 
with a minimum of four feet of nontoxic and 
noncombustible material. 

Failed to minimize attendant air pollution. 

Failed to backfill and regrade the mined out area to 
approximate original contour with all highwalls 
eliminated. 

Failed to regrade and stabilize all disturbed areas 
in a manner which effectively controls erosion. 

Inspector to select appropriate violation from 
Section 14.14 of the Regulations. 

Inspector to select violation from Regulations. 

Failed to case, seal or otherwise manage boreholes, holes,shafts, 
and wells to keep acid or other toxic drainage from entering ground 
and surfacewater. 
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VIOLATION 

Sealing Openings 
22-3-14(b )(2) 

Off-site Disturbance 
22-3-14(b)(7) 

Gravity Discharge 
22-3-14(b)(l2) 

Pre-blast Survey 
22-3-14(a) 
38-2-6.8.a.l. 

Particle Velocity 
22-3-14(a) 
38-2-6.5.j. 

Air Blast Level 
22-3-14(a) 
38-2-6.5.c.l. 

Flyrock 
22-3-14(a) 
38-2-6.5.d. 

Seismographic 
Monitoring 

22-3-14(a) 
38-2-6.5.k. 

Notification 
22-3-14(a) 
38-2-6.3.b. 

UNDERGROUND MINING 

METHOD OF OPERATION 

SUGGESTED CHARGE 

Failed to seal all openings when no longer needed 
to conduct mining. 

Failed to protect off-site areas from damage 
resulting from mining operations. 

Located openings for new drift mines in acid and 
iron producing seams in such a manner that the 
mine will have a gravity discharge without approval 
of the Director. 

SURF ACE BLASTING 

Failed to provide pre-blast survey when required. 

Exceeded peak particle velocity limit. 

Exceeded air blast level of 129 decibel linear peak 
at a protected structure. (Note: level changes 
with type of monitoring instrument used.) 

Inspector to choose appropriate violation from 
Section 6.5.d. (See more specific wording in the 
Surface Mining section ofthis Code.) 

Failed to properly monitor all blasts as required. 

Failed to notify all residents or owners of dwellings 
or structures located within one-half mile of the 
blast site approximately 24 hours prior to any 
surface blast. 
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VIOLATION 

Approaches 
22-3-14(a) 
38-2-6.5.b.2. 

Formula 
22-3-14(a) 
38-2-6.5.i. 

Records 
22-3-14(a) 
38-2-6.4.c. 

Sign 
22-3-14(a) 
38-2-14.l.e. 

Time 
22-3-14(a) 
38-2-6.5.a. 

Warning 
22-3-14(a) 
38-2-6.5.b.l. 

Certified Blaster 
22-3-14(a) 
38-2-6.7. 

Installation 
22-3-14(a) 
38-2-5.4.a. & .c. 

Drainage Control 
22-3-14(a) or 14(b)(9) 
38-2-5.4.a. 

UNDERGROUND MINING 

SURFACE BLASTING 

SUGGESTED CHARGE 

Failed to adequately guard against unauthorized 
entry to the blast area. 

Failed to adhere to the scaled distance formula 
and approved pre-plan. 

Failed to accurately record required information 
in blast record. 

Failed to erect or maintain a blasting warning sign. 

Detonated an explosive charge in violation oftime 
restrictions, on Sunday, or between sunset and 
sunrise. 

Failed to provide the audible blasting warning. 

Failed to conduct blasting operations by a certified 
person. 

DRAINAGE 

Failed to install the drainage system in accordance 
with the approved pre-plan prior to any disturbance 
for site development. 

Failed to pass all runoff from disturbed area 
through a sedimentation control system. 
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VIOLATION 

Sediment Control 
Clean Out 

22-3-14(a) 
38-2-5.4.b.7. 

Certification 
22-3-14(a) 
38-2-5.4.d.l 

Drainage Vegetation 
22-3-14(b )(6) 
38-2-9.2.f. 

Surface Drainage 
22-3-14(a) 
38-2-14.5.f. 

Discharge Into Under­
ground Mine Workings 
22-3-14(a) 
38-2-14.5.e. 

Regraded Drainage 
22-3-14(a) or 14(b)(9) 
38-2-14.15.1. 

Maintenance 
22-3-14(a) 
38-2-5.4.a. 

UNDERGROUND MINING 

DRAINAGE 

SUGGESTED CHARGE 

Failed to clean out a sediment control structure 
when the accumulation reaches 60% of the design 
capacity. 

Failed to certify that the drainage system was 
constructed and installed in accordance with the 
approved pre-plan. 

Failed to seed and mulch all areas disturbed in the 
installation of the approved drainage system. 

Allowed water from underground works to co-mingle 
with surface drainage without approval of the 
Director. 

Discharged surface water into underground mine 
workings without approval ofthe Director. 

Failed to provide drainage control on regraded areas. 

Failed to properly maintain the approved drainage 
system. 

PROTECTION OF THE HYDROLOGIC SYSTEM 

Breakthrough 
22-3-14(b )(9) 
38-2-14.5.d. 

Failed to seal or report any breakthrough of acid 
water to the Director. 
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UNDERGROUND MINING 

PROTECTION OF THE HYDROLOGIC SYSTEM 

VIOLATION 

Surface Water 
Discharge Reports 

22-3-lS(b )(1 )(B) 
38-2-14.7.a. 

Effluent Limitations 
22-3-14(b )(9) 
38-2-14.5.b. 

Ground Water 
Monitoring 

22-3-lS(b )(2) 
38-2-14.7.b. 

Water Rights 
22-3-24 

Ground Water 
Monitoring Reports 

22-3-lS(b )(2) 
38-2-14.7.b. 

Stream Pollution 
Hydrologic Balance 

22-3-14(b )(9) 
38-2-14.5 .b. 

Construction or 
Maintenance 

22-3-14(b )(1 0) 
38-2-4.7.a. 

Seeding 
22-3-14(b)(10) 
38-2-4.7.a. & 9.2.f. 

SUGGESTED CHARGE 

Failed to submit a report of surface water discharges 
to the Director. 

Failed to maintain effluent limitations as set forth in 
the NPDES Program or other water quality 
standards. 

Failed to follow ground water monitoring pre-plan 
as approved. .. 

Failed to replace the water supply of an owner of 
interest in real property where such supply has been 
adversely affected by the surface mining operation. 

Failed to submit ground water monitoring results to 
the Director. 

Failed to minimize the disturbance of the prevailing 
hydrologic balance at the mine site and in associated 
off-site areas. 

HAULAGEW A YS OR ACCESS ROADS 

Failed to properly construct or maintain the 
haulageway or access road. 

Failed to seed and mulch all disturbed areas including 
cut and fill slopes of a haulageway or access 
road immediately after construction. 
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VIOLATION 

Surfacing 
22-3-14(b )(1 0) 
38-2-4.7.a. 

Dust Control 
22-3-14(b )( 1 0) 
38-2-4.7.a. 

Sediment Control 
22-3-14(b)(10) 
38-2-4.7.b. 

Abandonment 
22-3-14(b )(1 0) 
38-2-4.9. 

Certification 
22-3-14(b)(10) 
38-2-4.12. 

Mulch 
22-3-14(a) 
38-2-9.2.i.3. 

Planting Plan Report 
22-3-14(a) 
38-2-9.3.b. 

Planting Plan 
Species and Amounts 
22-3-14(a) 
38-2-9.1.a. 

UNDERGROUND MINING 

HAULAGEW A YS OR ACCESS ROADS 

SUGGESTED CHARGE 

Surfaced a haulageway or access road with acid 
producing or toxic materials or with materials 
which create a concentration of suspended solids 
in surface drainage or failed to maintain a haulroad 
surface in a manner that controls erosion and 
siltation. 

Failed to prevent the loss ofhaulageway surface 
material in the form of dust. 

Failed to provide sediment control for a haulroad. 

Failed to properly abandon a haulroad. 

Failed to certify that the haulroad construction was 
in accordance with the approved pre-plan. 

REVEGETATION 

Failed to use mulch on all disturbed areas. 

Failed to prepare and submit a final planting report 
to the Director within 60 days after Phase I Bond 
Reduction. 

Failed to carry out the approved planting plan in 
such a manner so as to establish a satisfactory 
vegetation cover. 
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VIOLATION 

Fertilizer 
22-3-14(a) 
38-2-9.2.i.l. 

Lime 
22-3-14(a) 
38-2-9.2.i.2. 

Temporary Revegetation 
22-3-14(a) 
38-2-lS.l.c. 

Permanent Revegetation 
22-3-14(a) 
38-2-lS.l.d 

Temporary Revegetation 
on Regraded Areas 
22-3-14(a) 
38-2-14.15.e. & 15.2.c. 

Permanent Revegetation 
on Regraded Areas 
22-3-14(b)(6) 
38-2-14.15.e. & 15.2.c. 

Erosion Control 
22-3-14(a) 
38-2-9.1.b. 

UNDERGROUND MINING 

REVEGETATION 

SUGGESTED CHARGE 

Failed to use the minimum fertilizer rates. 

. ·1.·· 

Failed to apply lime where soil pH is less than 6.0. 

Failed to seed a topsoil or spoil storage area. 

Failed to seed a spoil storage area which will be in 
place longer than one year so as to establish a 
satisfactory permanent vegetative cover. 

Failed to establish a temporary vegetation cover 
at the end of the first growing season on regraded 
areas. 

Failed to establish a permanent vegetation cover 
at the end of the second growing season on 
regraded areas. 

Failed to establish vegetation capable of stabilizing 
the soil from erosion. 

• .. 
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VIOLATION 

Placing Refuse in Areas 
Not Covered by Permit 
22-3-8 

Plan 
22-3-13(a) 
38-2-3.33 

Underground 
22-3-13(f) 
38-2-22.3.s. 

Permanent Monument 
22-3-13(f) 
38-2-14.l.a. 

Perimeter Marker 
22-3-13(f) 
38-2-14.l.b. 

Buffer Zone Markers 
22-3-13(f) 
38-2-14.l.c. 

Topsoil Marker 
22-3-13(f) 
38-2-14.l.d. 

Blasting Markers 
22-3-13(f) 
38-2-14.l.e. 

COAL REFUSE 

PERMITS 

SUGGESTED CHARGE 

Engaged in surface mining operation without having 
first obtained a permit from the Director. 

Failed to follow the approved permit. 

Disposed of coal processing wastes in underground 
mine workings without an approved plan. 

MONUMENTS AND MARKERS 

Failed to install a permanent monument with the 
company name, permit number/s, business 
address and telephone numbers. 

Failed to install perimeter marker with permit 
numbers. 

Failed to mark or establish a buffer zone. 

Failed to mark the topsoil stockpile area with 
suitable markers. 

Failed to install "Blasting Area" signs at all 
approaches to the blasting site and along haulroads 
and access roads to the mining operation. 
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VIOLATION 

Certified Blaster 
22-3-13(b )( 15)(D) 
38-2-6.7 

Pre-Blast Survey 
22-3-13(b )( 15)(E) 
38-2-6.8.a. 

Particle Velocity 
22-3-13(b )(15) 
38-2-6.5.j. 

Air Blast Levels 
22-3-13(b )(15) 
38-2-6.5.c.l. 

Flyrock 
22-3-13(b )(15) 
38-2-6.5.d. 

Seismographic 
Monitoring 

22-3-13(b)(15) 
38-2-6.5.k. 

Air Blast Monitoring 
22-3-13(b)(l5) 
38-2-6.5.c.3. 

Approaches 
22-3-13(b)(15) 
38-2-6.5.b.2. 

Formula 
22-3-13(b )(15)(C) 
38-2-6.5.i. 

COAL REFUSE 

BLASTING 

SUGGESTED CHARGE 

Failed to conduct blasting operations by a certified 
person. 

Failed to provide pre-blast survey when required. 

Exceeded peak particle velocity limits. 

Exceeded air blast level of 129 decibel linear peak 
at a protected structure. 

Inspector must choose appropriate violation from 
Section 6.5.d. 

Failed to properly monitor all blasts as required. 
(Monitoring must be required by the Director before 
this is a violation.) 

Failed to conduct periodic monitoring of air blast 
levels. 

Failed to adequately guard against unauthorized 
entry to the blast area. 

Failed to adhere to the scaled distance formula and 
approved pre-plan. 
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VIOLATION 

Records 
22-3-13(b)(15)(B) 
38-2-6.4.c. 

Sign 
22-3-13(b)(15) 
38-2-14.1.e. 

Time 
22-3-13(b)(15) 
38-2-6.5.a. 

Warning 
22-3-13(b)(15) 
38-2-6.5.b.l. 

Written Notification 
22-3-13(b)(l5)(A) 
38-2-6.3.a. 

Wiitten Notification 
22-3-13(b )(15)(A) 
38-2-6.3.a. 

Topsoil Removal 
22-3-13(f) 
38-2-14.3.a. & 22.5.d. 

Protection of Stockpiles 
22-3-13(f) 
38-2-14.3.a. & 22.5.d. 

Redistribution of 
Topsoil 

22-3-13(f) 
38-2-14.3.b. & 22.3.t.5. 

COAL REFUSE 

BLASTING 

SUGGESTED CHARGE 

Failed to accurately record the required 
information in the blast record. 

Failed to erect or maintain a blasting warning sign. 

Detonated an explosive charge in violation of time 
restrictions, on Sunday, or between sunset and 
sunnse. 

Failed to provide the audible blasting warning. 

Failed to properly provide initial public notice of 
blasting operations. 

Failed to properly publish public notice of blasting 
operations. 

TOPSOIL REMOVAL 

Failed to remove topsoil in designated areas prior 
to other disturbance. 

Failed to install protective measures for stockpiles 
not being immediately utilized, to prevent erosion 
or contamination by acid or toxic materials. 

Failed to redistribute topsoil in uniform, stable 
thickness to support vegetation over at least four 
feet of non-toxic, non-combustible material. 
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VIOLATION 

Inspections 
22-3-13(±) 
38-2-22.6. 

(Non-impounding) 
38-2-22.7 

(Impounding) 

Construction 
22-3-13(±) 
38-2-22.6.c. 
38-2-22.7.b. 

Sediment Control 
22-3-13(±) 
38-2-5.4. & 22.5.k. 

Clear and Grub 
22-3-13(±) 
38-2-22.5.d. 

Burning 
22-3-13(±) 
38-2-22.3.r. & 22.5.m. 

Notification 
22-3-13(±) 
38-2-22.5.h. 

Impounding Capability 
22-3-13(±) 
38-2-22.5.f. 

Abandonment 
22-3-13(±) 
38-2-22.3.t. 

Pipes 
22-3-13(±) 
3 8-2-22.3 .t.3. 

COAL REFUSE 

METHOD OF OPERATION 

SUGGESTED CHARGE 

Failed to conduct a visual inspection of all impoundments 
every seven days or of all non-impounding 
embankments quarterly. 

Failed to submit a written report (quarterly) on 
construction progress. 

Failed to install sediment control and/or diversion 
ditches before construction began. 

Failed to progressively clear and grub prior to 
placement of refuse materials. 

Failed to submit a plan for extinguishing a refuse 
fire or failed to follow the approved plan to 
extinguish a refuse fire. 

Failed to immediately inform the Director of a 
condition which is dangerous to human life or 
property. 

Failed to remove the impounding capability of the 
coal refuse embankment prior to abandonment. 

Failed to submit a schedule for implementation of 
abandonment. 

Failed to seal all pipes in a non-impounding coal 
refuse embankment prior to abandonment. 
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VIOLATION 

Fine Coal 
22-3-13(f) 
38-2-22.3.t.4. 

Hazard 
22-3-13(f) 
38-2-22.5.m.2. 

Fires 
22-3-13(f) 
38-2-22.5.m.1. 

Certification 
22-3-13(f) 
38-2-22.6. & 22.7. 

Annual 
22-3-13(f) 
38-2-22.7.c. 

Cover 
22-3-13(f) 
38-2-22.3.t.5. & 22.5.g. 

Slope Stability 
22-3-13(f) 
38-2-22.5.e. 

Compaction 
22-3-13(f) 
38-2-22.3.p. 

Removal 
22-3-13(f) 
38-2-22.5.1.1 

COAL REFUSE 

METHOD OF OPERATION 

SUGGESTED CHARGE 

Failed to cover fine coal refuse with a minimum of 
three feet of coarse coal refuse prior to final 
covenng. 

Failed to minimize the hazard in extinguishing a 
coal refuse fire. 

Failed to extinguish a coal refuse fire. 

Failed to inspect and submit a certified report of 
the construction sequence quarterly and/or 
during critical construction periods. 

Failed to submit an annual certification for all dams 
under Chapter 20-5D. 

Failed to cover coal refuse with four feet of non­
toxic and non-combustible material. 

Failed to stabilize coal refuse surfaces, slopes, or 
benches. 

Failed to spread and compact refuse material in 
layers not exceeding two feet or in layers of greater 
thickness as approved by the Director. 

Failed to remove coal refuse in successive layers 
from the top of the pile or on a slope 2H : 1 V or 
less ... OR: Removed refuse from the toe of an 
embankment prior to the final removal process. 
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VIOLATION 

High wall 
22-3-13(±) 
38-2-22.5.1.1. 

Burning 
22-3-13(±) 
38-2-22.5.1.4. 

Regrade and Revegetate 
22-3-13(±) 
38-2-22.5.1.5. 

COAL REFUSE 

METHOD OF OPERATION 

SUGGESTED CHARGE 

Failed to maintain all vertical faces in refuse 12 
feet or less. 

Failed to extinguish all burning areas in coal 
refuse. 

Failed to regrade and revegetate all disturbed 
areas resulting from removal operaations. 

PROTECTION OF THE HYDROLOGIC SYSTEM 

Drainage 
22-3-13(±) 
38-2-14.6.a. 

Effluent Limitations 
22-3-13(±) 
38-2-14.5.b. 

Water Treatment 
22-3-13(±) 
38-2-14.5.c. 

Breakthrough 
22-3-13(±) 
38-2-14.5.d. 

Treatment of 
Breakthrough 

22-3-13(±) 
38-2-14.5.d. 

Monitoring Reports 
22-3-13(±) & 15(b)(l)(B) 
38-2-14.7.a. 

Failed to prevent the drainage from acid producing 
or toxic producing material from entering ground 
or surface water. 

Failed to maintain effluent limitations as set forth 
in the NPDES Program or other applicable water 
quality standard. 

Failed to install, operate or maintain water treatment 
facilities to address water quality problems. 

Failed to sample and analyze water from a break­
through and submit two copies to the Director. 

Failed to take appropriate action as a result of 
breakthrough water being below effluent 
limitations. 

Failed to submit a report of surface water 
discharges to the Director. 
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COAL REFUSE 

PROTECTION OF THE HYDROLOGIC SYSTEM 

VIOLATION 

Ground Water 
Monitoring 

22-3-13(£) & 15(b)(2) 
38-2-14.7.b. 

Water Rights 
Replacement 

22-3-24 

Ground Water 
Monitoring Reports 

22-3-13(±) & 15(b)(2) 
38-2-14.7.b. 

Hydrologic Balance/ 
Stream Pollution 

22-3-13(b )(1 0) 
38-2-14.5 

Construction 
22-3-13(£) 
38-2-3.33 

Topsoil Removal 
22-3-13(£) 
38-2-22.3.e.6. & 22.4.h.4. 

Construction 
22-3-13(£) & 13(b)(10)(C) 
38-2-5.4.b. 

SUGGESTED CHARGE 

Failed to follow the ground water monitoring pre­
plan as approved. 

Failed to replace the water supply of an owner of 
interest in real property where such supply has 
been adversely affected by the surface mining 
operation. 

Failed to submit ground water monitoring results 
to the Director. 

Failed to minimize the disturbance to the prevailing 
hydrologic balance at the mine site and in 
associated off-site areas. (See 13(b )(1 0) for 
condition/s being violated.) 

DIVERSIONS AND SPILLWAYS 

Failed to follow permit conditions in that you failed 
to construct diversion ditches or spillways in 
accordance with the approved plan, specifications or 
regulations. 

Failed to remove topsoil prior to construction of 
diversion ditches or spillways. 

SEDIMENT CONTROL 

Failed to properly construct the drainage system 
in accordance with the approved pre-plan. 
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VIOLATION 

Installation 
22-3-13(f) & 13(b )(1 O)(C) 
38-2-5.4.a. & .c. 

Maintenance 
22-3-13(f) & 13(b)(IO)(B) 
38-2-5.4.a. & 5.4.b.7. 

Sediment Control 
Clean Out 

22-3-13(a) 
38-2-5.4.b.7. 

Certification 
22-3-13(f) & 13(b)(IO)(C) 
38-2-5.4.d. 

Drainage Vegetation 
22-3-13(f) & 13(b)(l6) 
38-2-9.2.f. 

Construction or 
Maintenance 

22-3-13(f) & 13(b)(17) 
38-2-4.7.a. 

Seeding 
22-3-13(f) & 13(b)(16) 
38-2-9.2.f. 

Surfacing 
22-3-13(f) & 13(b )(17) 
38-2-4.7.a. 

COAL REFUSE 

SEDIMENT CONTROL 

SUGGESTED CHARGE 

Failed to construct a drainage system prior to the 
commencement of surface mining operations. 

Failed to properly maintain the approved sediment 
control system. 

Failed to clean out a sediment control structure 
when the accumulation reaches 60% of the 
design capacity. 

Failed to certify that the sediment control 
structure was constructed and installed in accordance 
with the approved pre-plan. 

Failed to seed and mulch all areas disturbed in the 
installation of the approved drainage system. 

HAULAGEW A YS OR ACCESS ROADS 

Failed to properly construct or maintain the 
approved haulageway or access road. 

Failed to seed and mulch all disturbed areas 
including cut and fill slopes of a haulageway or 
access road immediately after construction. 

Surfaced a haulageway or access road with acid 
producing or toxic materials or with materials that 
create a conce'ntration of suspended solids in 
surface drainage. 
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VIOLATION 

Dust Control 
22-3-13(f) & 13(b)(l7) 
38-2-4.7.a. 

Sediment Control 
22-3-13(f) & 13(b)(l7) 
38-2-4.7.b. 

Abandonment 
22-3-13(f) & 13(b)(17) 
38-2-4.9. 

Certification 
22-3-13(f) & 13(a) 
38-2-4.12. 

Mulch 
22-3-13(f) & 13(b)(16) 
38-2-9.2.i.3. 

Planting Plan Report 
22-3-13(f) & 13(a) 
38-2-9.3.b. 

Planting Plan 
Species & Amount 
22-3-13(f) & 13(a) 
38-2-9.1.a. 

Fertilizer 
22-3-13(f) & 13(a) 
38-2-9.2.i.l. 

Lime 
22-3-13(f) & 13(a) 
38-2-9.2.i.2. 

COAL REFUSE 

HAULAGEWA YS OR ACCESS ROADS 

SUGGESTED CHARGE 

Failed to control dust from the surface of a 
haulroad. 

Failed to provide sediment control for a haulroad. 

Failed to properly abandon a haulroad. 

Failed to certify that haulroad construction was in 
accordance with the approved pre-plan. 

REVEGETATION 

Failed to use mulch on all disturbed areas. 

Failed to prepare and submit a final planting plan 
report to the Director within 60 days after Phase I 
Bond Reduction. 

Failed to carry out the approved planting plan 
in such a manner so as to establish a satisfactory 
vegetation cover. 

Failed to use the minimum fertilizer rates. 

Failed to apply lime where soil pH is less than 6.0. 
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VIOLATION 

Temporary Revegetation 
22-3-13(f) & 13(b)(16) 
38-2-14.15.e. & 9.l.e. 

COAL REFUSE 

REVEGETATION 

SUGGESTED CHARGE 

Failed to establish a temporary vegetation cover at 
the end of the first growing season. 

Permanent Revegetation Failed to establish a permanent vegetation cover 
22-3-13(f) & 13(b )( 16)&( 19) at the end of the second growing season. 
38-2-14.15.e. & 9.l.e. 

Concurrent Revegetation 
22-3-13(f) & 13(a) 
38-2-14.15.e. & 9.l.d. 

Progress Maps 
22-3-15(f) 

Plans and Cross-Sections 
22-3-13(f) 
38-2-3.5. 

Failed to keep revegetation concurrent with the 
operation as mining and reclamation progress. 

MAPS 

Failed to submit progress maps within thirty days 
after service of a copy of an order for said maps. 

Failed to submit plans and cross-sections when 
requested by the Director. 
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I & E HANDBOOK INDEX 

Aerial Overflight Program - Quarterly: 
Aerial Overflight Program: 
Alternative Enforcement Procedures: 

For Unabated Cessation Orders: 
Annual Impoundment Inspections for Haulroads: 
AOC PLUS Clarification 
Assessing Violations: 

With Original Assessment of< $1,000.00: 
Against MR-19 Operators: 

Assistant Chiefs of Operation: 
Blasting Certification Revocation: 
Blasting Damage Claims 
Blasting Logs: 
Central Files - OMR: 
Certification of "In-Pit" Sediment Control: 
Chemical Water Treatment: 
Cite-All Violations: 
Citizen Participation: 

In Informal Assessment Conferences: 
Coal Ash: 

Disposal & Utilization on Surface Mining 
Operations: 

Communications Policy of General News Media: 
Communications Policy of Investigations and 
Emergency Situations: 
Complete Inspection Checklist: 

Compliance Limits for Water Quality on Remining 
Operations: 
Contemporaneous Reclamation: 
Delinquent Insurance: 
DMR's: For NPDES Reports: Discharge Monitoring 
Reports: 

Monitoring and Review of: 
Drainage System Certifications: 
Durable Rock Fills: 
Elimination of Principal Spillway for Sediment Control 
Structures: 
Environmental Inspector In Training: 
Environmental Inspector Supervisor: 
Environmental Inspector: 
Environmental Specialists: 
Excess Spoil Disposal Fill Design (*Voided*): 
Excess Spoil Disposal Fill Designs: 
Excess Spoil Disposal (effective 2-25-03) 
Excess Spoil Disposal Facility Inspection & Reporting 

Section 1 , pg. 7 
Section 20, pgs. 7-8 

Section Supp. Info, pgs. 8-42 
Section 4, pg. 2 
Section 20, Pg. 29 

Section 20, pg. 15 
Section 20, pg. 16 
Section 1, pg. 13 
Section 6, pg. 2 
Section 6, pg. 19 
Section 6, pg. 1 
Section 2, pg. 10 
Section 5, pg. 13 
Section 12, pgs. 12-13 
Section 1 , pg. 1 0 

Section 18, pg. 4 

Section 25, pgs. 1-14 
Section 2, pgs. 14-18 

Section 2, pgs. 11-13 

Section 20, pgs. 1-4 

Section 23, pgs. 6-11 
Section 14, pgs. 24-25 
Section 11, pg. 1 

Section 23, pgs. 1-2 
Section 5, pgs. 6-7 
Section 14, pgs. 12-13 

Section 5, pg. 4 
Section 1 , pg. 17 
Section 1, pg. 14 
Section 1, pg. 16 
Section 1, pg. 7, 15 
Section 3, pgs. 6-9 
Section 14, pgs. 14-15 
Section 14, pg. 26 
Section 14, pgs. 28-30 

Page 344



Facilities or Structures Used in Common: 
Failure to Abate Cessation Orders: 

Unabated Over 30 Days: 
Flocculent Approval: 
Groundwater Monitoring Report: 
Highwall Settlement: 
I & E Inspector Participation in SMA Review: 
I & E Performance Standards: 
Inactive Status Procedures: 
Inactive Status Requests for Operations wNalley Fills 
Inspection Frequency: 
Inspection Narratives: 
Inspector Guidelines: 

For Assessment Conferences: 
Inter-Agency Cooperation: 
Internal Primary Roads: 
Management Reporting Facility: 
Management Tracking of Citizen Complaints: 
Management Tracking of Violation Activity: 
Mid-Term Review: 
Minor Revisions Approvable by Field Level Personnel 
MR-12: Special Use Form: 

For Haulroads: 
For Leaving Water Retention Structures: 

MR-13 for Mine Seals: 
MR-15's: NOV's: 
MR-15A: Cessation Order: 
MR-16's: Violation Follow-Up Inspections: 
MR-19: Operator Reassignments: 
MR-35: Citizen Complaint Investigation Forms: 

MR-6: Inspection Report Forms: 
MR-6A: Refuse/Impoundment Inspection Report 
Forms: 
MR-8: Final Planting Plan: 
Municipal Waste Sewage Sludge ... 
NPDES Enforcement: 
NPDES Permits: 

With no Article 3 Permit; Inspection Strategy: 
0 & C Annual Update Violation Procedure: 
0 & C Relative to Consent Orders: 
0 & C Update: 

As a result of Cessation Order Issuance: 
Objectives/Goals of the I & E Dept.: 
Off-Site Damage: 
Oil & Gas Wells on Permitted Areas: 
Perimeter Markers: 
Pattern of Violations 
Permit Renewal Waiver Requests Procedure: 

Sample of Permit Renewal Waiver Requests: 

Section 3, pg. 29 

Section 20, pg. 12 
Section 5, pg. 12 
Section 5, pg. 3 
Section 14, pgs. 16-18 
Section 3, pg. 21 
Section 1, pg. 12 
Section 14, pgs. 19-23 
Section 14, pg. 27 
Section 1, pg. 9 
Section 3, pgs. 1-2 

Section Supp. Info, pgs. 1-7 
Section Supp. Info. pg. 43 
Section 4, pgs. 3-4 
Section 1 , pg. 4 
Section 1 , pgs. 6-7 
Section 1 , pgs. 5-6 
Section 20, pg. 9 
Section 20, pgs. 22-23 
Section 12, pgs.14-15 
Section 4, pg. 1 
Section 12, pg. 2 
Section 15, pg. 1 
Section 1, pg. 5 
Section 1 , pg. 5 
Section 1, pg. 10 
Section 3, pgs. 23-25 
Section 1 , pg. 6 
Section 18, pgs. 1-3 
Section 1 , pgs. 3-4 

Section 1, pg. 4 
Section 9, pg. 3 
Section 9, pg. 1 
Section 23, pgs. 3-5 

Section 23, pg. 12 
Section 3, pgs. 30-31 
Section 3, pgs. 3-5 

Section 20, pgs. 13 
Section 1 , pgs. 7-8 
Section 4, pgs. 5-6 
Section 12, pg. 16 
Section 14, pg. 11 
Section 20, pgs. 24-25 
Section 3, pg. 34 
Section 3, pg. 35 
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Permit Renewals Procedure: 
Permit Revisions with Permit Renewals: 
Permitting of Coal Prep Facilities: 
Policy Effectiveness: 
Policy on Proper Signatures: 
Policy on Sediment Dams: 
Policy Statement: 
Political Activities of State Employees: 
Pre-Blast Survey Checklist 
Pre-Blast Survey Log 
Pre-Blast Survey Process 
Pre-Blast Survey Procedures: 
Pre-Blast Surveys: 

Pre-Subsidence Structure Survey Procedures: 
Pre-Subsidence Surveys: 
Program Goals: 
Program Objectives: 
Prospecting: 

General Procedures: 
Blasting on Prospecting Approvals: 
Map Requirements for Notice of Intent to 
Prospect: 

Public Hearings on Bond Releases: 
Quarry Permits: 

Blasting Notification Requirements: 
Reclamation Plans: 
Releases: 

General Procedures: 
Final/Progress Maps - Color Codes: 
Notification of Surface Owners: 

Removal and/or Reclamation of Sediment Ditches: 
Removal of Organic Material From Fill Foundations: 
Renewal of Permits Pending Phase I Release: 
Requirements for Personal Safety Equipment: 
Revegetation: 
Revocation: 

Site Evaluations for Hazardous Materials Prior 
to: 

Sample of Haz-Mat Evaluation & Inventory: 
Sample of a Conset Order: 
Sediment Control Structures: 
Seeding Deadlines:(Spring and Fall): 
Sewage Sludge: 
Show Cause Procedures: 
Subsidence Control: 

Public Notice of Underground Mining: 
Mine Development Map Review: 

Subsidence Damage: 
Repair of to Surface Lands: 

Section 3, pgs. 32-33 
Section 3, pg. 26 
Section 3, pg. 20 
Section 2, pg. 19 
Section 3, pgs. 27-28 
Section 5, pg. 5 
Section 1, pg. 11 
Section 2, pgs. 1-4 
Section 6, pgs. 13-16 
Section 6, pg. 18 
Section 6, pg. 17 
Section 6, pgs. 4-12 
Section 6, pg. 3 
Section 20, pgs. 19 
Section 16, pgs. 6-14 
Section 20, pgs. 19 
Section 1 , pg. 1 0 
Section 1, pg. 10 

Section 13, pgs. 1-2 
Section 13, pg. 3 

Section 13, pg. 4 
Section 12, pgs. 3 
Section 24, pgs. 1-3 
Section 24, pg. 4 
Section 3, pg. 19 

Section 12, pgs. 17-21 
Section 12, pg. 1 
Section 12, pgs. 7-8 
Section 5, pg. 14 
Section 14, pgs. 1-3 
Section 3, pg. 22 
Section 2, pg. 9 
Section 9, pg. 5 

Section 20, pg. 20 
Section 20, pgs. 21 
Section Supp. Info. 

Section 5, pgs. 1 0-11 
Section 9, pg. 4 
Section 9, pgs. 1-2 
Section 20, pgs. 17-18 

Section 16, pg. 3 
Section 16, pg. 5 

Section 16, pgs. 1-2 
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Or Water Loss Related to Mining: 
Surety Reclamation Agreements: 
SWROA Requirements for Existing Permits 
Temporary Sediment Control Structures: 
Termination for Surface Water Monitoring: 
Termination of Not Started Permits 3 Years Old: 

Samples of Not Started Permits 3 Years Old: 
Training Program of New Hires or of 3 Years or Less: 
Underground Mine Barriers: 

Interim Enforcement Procedures: 
Use of State Owned Vehicles: 

General: 
Definition of Terms: 
Assignment & Use of: 
Vehicle Maintenance: 
Vehicle Accidents: 
Complaints: 
Exceptions: 

Valley Fill Checklist 
Water Retention Structures: 

Inspection & Certified Report Requirements: 
Water Retention or other structures(s) and Water 
Retention or other structures Failure Form 
Water Rights and Replacement: 
Wearing & Use of DEP Uniforms: 

General: 
Wearing & Use of: 
Termination: 
Uniform Committees: 
Exceptions: 

Section 16, pg. 4 
Section 12, pg. 10 
Section 14, pgs. 31-32 
Section 5, pgs. 1-2 
Section 14, pgs. 9-1 0 
Section 3, pgs. 1 0-12 
Section 3, pgs. 13-18 
Section 1, pg. 6 

Section 15, pgs. 2-3 
Section 2, pgs. 7-8 
Section 2, pg. 7 
Section 2, pg. 7 
Section 2, pgs. 7-8 
Section 2, pg. 8 
Section 2, pg. 8 
Section 2, pg. 8 
Section 2, pg. 8 
Section 20, pgs. 26-28 

Section 5, pgs. 8-9 
Section 5, pgs. 15-16 

Section 14, pgs. 5-8 
Section 2, pgs. 5-6 
Section 2, pg. 6 
Section 2, pg. 6 
Section 2, pg. 7 
Section 2, pg. 7 
Section 2, pg. 7 
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