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Why now?

March 2015 lawsuit

Code of Federal Regulations 30 (CFR 30)

Part 733 – Maintenance of State Programs and Procedures 
for Substituting Federal Enforcement of State Programs 

and Withdrawing Approval of State Programs

Topsoil Substitute Policy




 38CSR2 7 pertains to Forest land

 7.6.c is Spoil placement, substitute material and 
grading

 States material will be distributed four feet thick

 A substitute can be approved if the volume of topsoil 
on the area cannot meet the depth requirement

Topsoil Substitute Policy




 38CSR2 7 pertains to Forest land

 7.6.c.1 states substitute material consists of at least 
75% sandstone, composite past pH between 5.0 to 7.5, 
soluble salts less than 1.0 mmhos/cm

Topsoil Substitute Policy

This information will be made part of the permit application




 38CSR2 14.3 pertains to Topsoil

 States the topsoil will be removed, segregated, and 
stockpiled

 States substitute material must be capable of 
supporting and maintaining the postmining landuse.

Topsoil Substitute Policy





Policy dated January 24, 2017 lists what regulations 
dictate these requirements

Policy dated January 24, 2017 also lists what sections of 
the SMA has to be addressed to fully comply with these 

regulations

Topsoil Substitute Policy




Inspectors were asked to identify permits with 35% or 

more of their total mining acres remaining

Geologists reviewed the permits looking for waivers 
and their completeness

MR-6s were written for deficient permits

How do I know?





Active permits with no waiver priority

Active permits with deficient information

Not started permits

How do I know?




Each region is tracking the topsoil substitute revisions

Fayetteville – 46 total 

28 submitted, 15 approved

Logan – 68

54 submitted, 26 approved

Philippi – 12

1 submitted

How do I know?





OSM is reviewing our lists to ensure we are making 
progress

How do I know?

Permit 
Number

Responsible Party Name
Permit 
Mine 
Status

PMLU 
Topsoil 
Waiver

Inspector 

Date 
Order 

issued on 
MR6

Date 
Submitted

Date 
Approved

A2 Forestland N Jeremiah Carter 03/31/17 04/04/17 07/13/17

A2 Forestland N Brett Stutler 04/06/17 05/04/17 05/18/17





SMA Section I-13





SMA Section I-13

 Adequate chemical and physical comparison to 
native soils?

 %Sandstone, color, pH range, Soluble salts

 Specifically state the material is equally suitable for 
sustaining vegetation?

 Specifically state that the resulting soil medium is 
best reasonably available?

 Analyzed using standard procedures?

 Signed?





How do I get this information for an 
active job?

 Soil maps for pre-
mining condition

 Cores

 Backstack





SMA Section I-7





SMA Section I-7





SMA Section N-1B 4





SMA Section N-1B 4

Policy dated January 24, 2017 states:

3.  Does the mine plan in Section N-1B discuss the use of 
topsoil substitutes, and if so, are the aspects of §3.4.d.18, 

§3.6.b.2, §3.6.d adequately addressed?





SMA Section N-1B 4

3.4 Maps

§3.4.d.18 “The location and extent of topsoil borrow 
areas, and the location of topsoil storage areas;

3.6 Operation Plans and Specifications

§3.6.b.2 “Overburden and topsoil handling and storage 
areas and structures;”

§3.6.d  “A description of how the applicant will remove, 
store and redistribute topsoil, subsoils or topsoil 

substitutes and other materials…:





SMA Section N-1B 4

 Each mine phase discussion must include topsoil 
substitute discussion.

 Discussion must include volume calculations

 Must state the existing topsoil material will be 
reserved and added to substitute material

 Phase maps must show the location of topsoil 
substitute material storage





SMA Section O-9





SMA Section O-9

 Needs to be consistent 
with other sections of 
the SMA





SMA Section O-9





What do I need to 
remember??

 Requirements…

 Identify substitute 
material

 Meet required chemical 
properties

 Provide calculations

 Permit Sections…
 Section I-7

 Section I-13

 Section L

 Section N-1B 

 Section O-9BE CONSISTENT




