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PROVIDE A BRIEF SUMMARY OF THE CONTENT OF THE RULE:

This Legisiative rule establishes the eligibility, procedures, standards, and legal documents required for voluntary
remediation activities and brownfield revitalization.

SUMMARIZE IN A CLEAR AND CONCISE MANNER CONTENTS OF CHANGES IN THE RULE AND A STATEMENT OF
CIRCUMSTANCES REQUIRING THE RULE:

Most proposed amendments are to the Risk Protocol and Remediation Standards sections of the rule, which
were made to clarify and update the requirements related to performing risk assessments to reflect the current
standard of practice. Additionally, language was added o ciarify that presumptive remedies could be
gonsidered in the exposure assessment {0 eliminate the need {o perform a more costly site-specific risk
assessment,

Several amendments are proposed {o the Licensed Remediation Specialist Program. The Voluntary
Remediation and Redevelopment Act (W. Va. Code § 22-22) requires the use of a Licensed Remediation
Specialist for supervision of all remediations compieted through the Voluniary Remediation Program o ensure
that the safety, heslth, and welfare of the pubiic are protected. These rule amendments strengthen the program
by requiring evidence of degrees earned {0 meet minimum education requirements; establishing a passing
score for the Licensed Remediation Specialist examination; and defining appropriate and acceptabie continuing
education, inctuding mandatory training specific to the program.

In addition, the amendments propose increasing fees associated with the Licensed Remediation Specialist
Program, which have not been increased since the originat filing of the Voluntary Remediation and
Hedevelopment Kule in 1997, and current fees do not adequately cover program costs.,

Additionally, grammatical changes were made {0 clarify language after issues were brought to the agencys
attention during a January 2018 Voluntary Remediation Program Stakehclders Survey ang supplemental March
2018 Voiuntary Remediation Program Stakeholders Feedback Meeting.

The amendments o Risk Protocot were made 10 clarify and update the requirements related o performing risk
assessmenis to better reflect the current standard of practice. Additionally, language was added o clarify that
presumptive remedies cculd be considered in the exposure assessment 1o eliminate the need to perform a site-
specific risk assessment.

SUMMARIZE IN A CLEAR AND CONCISE MANNER THE OVERALL ECONOMIC IMPACT OF THE PROPOSED
RULE:

A.  BCONOMIC EIMPACT ON REVENULS OF STATE GOVERNMENT:

The proposed revisions increase fees associated with the Licensed Remediation Specialist Program,
which are listed in Table 60-3A. These fees have not been increased since the original filing of the
Voluntary Remediation and Redevetopment Rule in 1997, and current fees do not adequately cover
program costs. The application fee is being increased from $300 to $500; the biennial renswal fee is
heing increased from $200 to $400; and the examination fee is being increased from 3250 to $500.



B. ECONCMIC EIMPACT OF THE RULE ON THE STATE OR TS RESIDENTS:

The proposed rule amendgments will be neutral on costs and result in an increase in revenues for state

government for impiementation of the Voluntary Remediation and Redevelopment Act,

C. FISCALNOTE DETA:

Effect of Proposal Fiscal Year

2019 2020 Fiscal Year (Upon

Increase/Decrease |increase/Decrease Full

(use "-") (use "-"} Implementation)
1. Estimated Total Cost 0.60 $.00 0.00
Personal Services 0.00 $.00 0.00
Current Expenses 0.00 0.00 0.00
Repairs and Alterations ¢.00 0.06 0.00
Assets .00 0.00 0.00
Other 0.00 G.00 G.00
2. Estimated Total 0.60 20,730.00 20,730.00

Revenues

D. E£EXPLANATION OF ABOVE ESTIMATES {iNCLUDING LONG-RANGE EFFECT}):

The proposed rule amendments will result in an average increase in total Licensed Remediation

Specialist fees of $20,730 per year.

Application Fees:

Based on average applications received over the past five (5) years, raising the application fee from
$300 to $500 will increase annual revenue by $3,080.

Examination Fees:




Based on the average examination fees received over the past five (B) years, raising the examination
fee from $250 to $500 will increase annual revenue by $2,850.

Biennial Renewal Fees:
Based on the current number of Licensed Remediation Specialists, raising the biennial renawal fee

from $200 to 3400 will increase annual revenue by $14,700.

BY CHOOSING 'YES', | ATTEST THAT THE PREVIOUS STATEMENT IS TRUE AND CORRECT.

Yes
Jason £ Wandling -- By my signature, | certify that | am the person authorized to file legislative

rules, in accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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TITLE 60
LEGISLATIVE RULE
DEPARTMENT OF ENVIRONMENTAL PROTECTION, SECRETARY’S OFFICE
SERIES 3
VOLUNTARY REMEDIATION AND REDEVELOPMENT RULE
§60-3-1. General.

1.1. Scope. -~ This Legislative rule establishes the cligibility, procedures, standards, and legal
documents required for voluntary remediation activities and brownficld revitalization.

1.2, Authority. - W. Va. Code §§ 22-22-3 and 22-22-4(c).
1.3. Filing Date. ~ March20-2018
1.4. Effective Date, - Apsi2048

§60-3-2. Definitions.

Uniess the context clearly requires a differont meaning, the definitions contained in W. Va. Code §§
22-22-2 and 22-22B-2 apply to this rule, in addition to those definitions sct forth below:

2.1. “Acf’ means the Voluntary Remediation and Redevelopment Act, W. Va. Code § 22-22-1, et seq.

22. “Anthropegenic background” means concentrations of chemicals that are present in the
environment due to human activities unrelated to operation at the site.

23, “Applicant” means a person who is applying or has applicd to participate i the Voluntary
Remediation Program.

2.4. “Brownficlds Revolving Fund applicant™ means a person who is applying or has applied to
participate in the Voluntary Remediation Program for a brownficld property and who is secking or has
obtained site assessment or remediation moneys from the Brownficlds Revobving Fund.

2.5, “Carcinogen” means any substance which can cause cancer.

2.6 “Conceptwal Site Model” means a description of possible contaminant sources. migration
pathways. exposure routes. and human and/or ceological receptors.  The Conceptual Site Model depicts
complete exposures, as well as exposures that have been, or are presumed to be, severed using activity and
use limitations and/or engincering controls (e.g.. land-use covenants, caps. and covers).

2.7. *Contaminant of Concern’™ means a Contaminant of Potential Concern that is present at asite ata
concentration that requircs implementation of a remedy to achicve the desired remediation standard.

2.8, “Contaminant of Potential Concern” means a chemical that may be present at a site based on
current or historical site use.

2.69. “Cumulative site risk” means the summation of risks to a human receptor or ecological receptor
from one or more contaminants released at the site over a period of time.
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2710, “Day” means the 24-hour period between 12:00 AM - 12:00 AM.

2.811. “De minimis risks” means those risks that are so trivial that they would not require remediation
under this rule.

2912 “Ecological receptors of concern”™ means specific ccological communities, populations, or
individual organisms protected by federal, State, or local laws and regulations or those local populations
which provide important natural or economic resources, functions, and values.

236813, “Ecosystermn™ means an integrated, self-functioning system consisting of interactions among
both the biotic community and abiotic environment within a specified location 1 space and time. Sizes of
ccosystems may vary considerably.

2.3414. “Endangered or threatened species” means any plant or amimal species identified as endangered
or threatened pursuant to federal, State, or local laws.

232135, “Exposurd” means contact by an organism with a chemical or physical agent. Exposure 1s
quantificd as the amount of the agent avatlable at the exchange boundaries of the organism (c.g., skin, lungs,
gut) and available for absorption.

2.4316. “Exposure factors”™ means values used to estimate exposure in risk assessment, such as the
number of days per week that a person may expect exposure or the amount of contaminated media that a
person might incidentally ingest per day.

23417, “Exposurc pathway” means the physical course a chemical or polfutant takes from its source
to the organism exposed.

23518, “Exposure routc” means the way a chemical or physical agent comes in contact with a receptor
(c.g., by cating fingestion], breathing (inhalation], or touching [dermal contact]).

24619, “Fatc and iransport” means the behavior and movement of a chentcal through an
environmental medium.

23720, “Fres product” means regulated substance present as a nonaqueous phase liquid (c.g., liquid
not dissolved in water). These substances include liguid petroleum products such as gasoline, kerosens,
dicsel fuel, or oil, and any hazardous substance either listed 1n § 101{14) of CERCLA or defined in § 1004
of RCRA. For petroleum hydrocarbons, the term nonaqueous phase liguid includes both liquid phase and
residual phase hydrocarbons. Liquid phase product is capable of flowing downward and/or laterally into
wells or excavations. Tvpically, free product exists as a pool or mound floating on the water table or resting
on an impermeable soil layer. Residual phase product does not generally flow as a liguid; it occurs as
globules within fractures or pores of soil or bedrock.

24921, “Habital” means the arsa or type of environment inn which an organism or biological population
naturatly lives or is found.



60CSR3

2.2822. “Hazard mdex™ means the sum of the hazard quotients for multiple substances and/or multiple
exposure pathways.

22423, “Hazard quotient” means the value which guantiftes noncarcinogenic risk for one chemical for
one receptor population over a specified exposure period. The hazard quotient is equal to the ratio of a
chemical-specific mtake to the reference dose.

22224, “Hously rate” means the gross annval salary plus fringe benefits paid to an employee, plus the
indirect cost rate calculated as a percentage of salary (as nogotiated and established with the Federal
Government through the U.S. Department of the Interior, National Business Center, in accordance with 2
C.FR. § 225), divided by 2080.

2.2325. “Implementability” means the techmical and administrative feasibility of an action, as well as
the availability of needed goods and services.

22426, “Industrial land uwse” means land used for commercial establishments, manufactoring plants,
public utilitics, mining, distribution of goeds or services, administration of business activitics, rescarch and
development facilities, warchousing, shipping, transporting, remanufacturing, stockpiling of raw materials,
storage, repair and maintenance of commercial machinery or equipment, and waste managoment.

22527, “Leaching potential” means the potential for seluble constituents to be dissolved and filter
through the soil by a percolating fluid.

22628, “Lowest Observed Adverse Effect Lovel or LOAEL” means the lowest concentration or dose
evaluated in a test that causes statistically significant adverse cffects i experimental triaks.

22729, “Natural background” means ambient concentrations of chemicals that arc present in the
environment and have not been influenced by humans (c.g., iron, manganesc).

2.2830. “New information” means any information the Department obtains directly or indirectly from
any person after the Secretary issues a Certificate of Completion, but does not include mformation the
Department received in the application for participation in the Voluntary Remediation Program, including
any sitc assessment during the cxecution of the Voluntary Remediation Agrecment or any work plan
developed under such an agreement, or other information available to the Dopartment under the Voluntary
Remediation Program prior to the execution of the Certificate of Completion. The Secretary may consider
information that does not gqualify as new information along with new information, if necessary, to determing
whether any of the conditions for reopening sef out in section 16 of this rule have ocounrred.

22931, “No further action” means a sitc 15 cligible to receive a Certificats of Completion on the basis
of sitc assessment sampling or sampling data developed under a Voluntary Remediation Agresment which
demonstrates that the site meets all applicable standards.

23832, “No Observed Adverse Effect Lovel or NOAEL” means the highest concentration or dose
evaluated in a test that does not cause statistically significant adverse effects in experimental trials.

23433, “Primary employee™ means a voluntary remediation project manager, engineer, or scientist
employed by the Secretary in negotiating, facilitating, overseeing, or confirming a voluntary remediation
project. Theteom does not include seeretarics, paralegals, clerks, technicians, or ofhers who serveto support
the activities of the primary employee.
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23234 “Probabilistic risk assessment” mcans a risk asscssment performed using a mathomatical
technigue that produces a distribution of valucs for a calculated term by solving for that term in successive
terattons.  Each successive iteration requires the sclection of a single mput value from defined
distribution(s) for cach of the terms used to derive the calenlated term.

23335, “Readily apparent harm™ means visual evidence of stressed biota atiributabls to the release at
the site, mcluding, but not limited to, fish kills or abiokic conditions, or the visible presence of oil, tar, or
other non-agueous phase contaminant in soil over an area equal to or greater than two acres, or over an area
equal to or greater than 1,000 square feet in sediment,

2.3436. “Reasonably anticipated future use™ means potential future land and water uses which have a
eredibls chance of occurrence.

2.3537. “Reasonable potential” means a scenario with a credible chance of occurrence without
considering extreme or highly unlikely circumstances,

23638, “Receptors (human)” means humans potentialty exposed te contaminants released from the
site.

2.3939. “Reopener” means one or more of the grounds for setting aside some or all of a Certificate of
Completion and reopening a Voluntary Remediation Agreement that 1s specified in section 16 of this rule.

2.3840. “Residential land use” means any real property or portion thereof which is used for housing
human beings. This term includes property used for schools, day carc centers, nursing homes, or other
residential-style facilifics o1 recreational arcas,

23941 “Risk-based concentrations™ means concentration levels developed by the Secretary for
individual chemicals that correspond to a specific incremental cancer risk level of 1x10°® for residential
land usc and 1x107 for industrial land use or a hazard quotient of 1. These concentrations arc te be uscd as
de minimis standards.

24042, “Saturation concentration” means the maximum possible quantity of a substance that can
dissolve in a standard volume of a specific solvent {e.g., water) under standard conditions of temperature
and pressure.

24343, “Site asscssment” means characterization of a site through an evaluation of its physical and
environmentzl characteristics (e.g., subsurface geology, soil propertics and structurcs, hydrology, and
surface characteristics) to determine if a release has occurred; the levels of the chemical(s) of concern in
environmental media, and the likely physical distribution of the chemical(s) of concern. The site
assessment mvolves the collection of data as needed on groundwater and surface water quality, land and
resource use, and potential receptors, which information is used to support remedial action decisions.

24344, “Systemic toxicant” means a harmful substance or agent that may enter the body and injure an
organ or organ system and have an offcct other than causing cancer. Most chemicals that produce systemic
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toxicity do not cause a similar degree of toxicity in all organs, but usually demonstrate major toxicity to
ofie or two organs.

2.4445. “Total dissolved solids™ means all material that passes through the standard glass fiber filter
as provided in the current edition of Standard Methods for the Examination of Water and Wastewater.

24346, “Trade secrets” means any information protected from disclosure pursnant to the West Virginia
Freedom of Information Act, W, Va, Code § 29B-1-4(a)(1).

24647, *Volutary Remediation Program™ means the program for the voluntary assessment and
remediation of sites under the Act.

2448, “Weighi-of-evidence approach” means the process by which measurement endpoints are
related to an assessment endpoint to evaluate whether a significant risk of harm is pesed to the environment.
The approach is planned and initiated at the problem formulation stage and results are integrated at the risk
characterization stage.

§60-3-3. Eligibility.

3.1. Eligibility criteria for Voluntary Remediation Program. — Any site is eligible to participate in the
Voluntary Remediation Program, except the following:

3.1.a. Any site that is subject to a unilateral order issued by the U.S. Environmental Protection
Agency (EPA) pursuant to §§ 104 through 106 of the Comprchensive Environmental Response,
Compensation, and Liability Act (CERCLA), 42U.8.C. §§ 9604 - 9606;

3.1k Auy site that has been listed or is proposed to be listed on the National Priorities List
developed by EPA pursuant to Title I of CERCLA, unless EPA has formally delisted it;

3.1.c. Any site that is subject to a unilateral enforcement order under § 3008 or § 7003 of the
Resource Conservation and Recovery Act (RCRA), 42 11.5.C. § 6928 or § 6973,

3.1.d. Any site that is subject to a unilateral enforcernent order for corrective action issued pursuant
to any provision of Chapter 22 of the West Virginia Code; or

3.1.e. Any site where the release that is subject to remediation was created through gross
negligence or willful misconduct by the applicant.

3.2, Eligibility Determmation. — In deciding the acceptability of an application, the Secretary shall
determine whether the sligibility criteria of this section have been satisfied.

§60-3-4. Application to Participate in Voluntary Remediation Program.
4.1, Contents of Application. — Any person who desires to participate in the Voluntary Remediation
Program shall submit to the Secretary, on a form provided by the Seeretary, an clectronic application which

shall contain, at a minimum, the following information:

4.1.a. The apphcant’s name, which includes the applicant’s fegal name and any ofher aliases or
other names by which the applicant is known or under which the applicant does business;
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4.1b. The apphicant’s address, which includes the current address at which the applicant can be
reached by mail and, in the event that Post Office delivery is not foasible, the applicant shall also provide a
description of his or her current address that will enable the Secrefary to locate the applicant,

4.1.c. The applicant’s financial capabilitics, which includes, but is not limited to, information that
demonstrates the applicant has, or has secursd access to, financial resources that are adequate to
suceessfully complete the voluntary remediation and satis{y any contractual obligations entered into by the
applicant that relate to the voluntary remediation;

4.1.d. The applicant’s technical capabilities, which includes, at a minimum, information that the
applicant is contracting or has contracted with a licensed remediation specialist to perform the work
required;

4.1.e. A general description of the site, which includes, at 2 minimum, the following:

4.1.e.1. A written description of the site that includes any city, county, and street addresses
and adjacent landmarks, buildings, waterways, former uses, or other identifying information;

4.1.e.2. The deed book number and page number of the site property as contained in the office
of the County Clerk;

4.1.¢.3. County tax map references;
4.1.c.4. A map delincating the boundarics of the site;
4.1.c.5. Horizontal coordinates of a reference point to the site, such as the center of the site or
main entrance, which location data shall have a horizontal accuracy within 122 metor-(46-feety- 1.2 metersy
hiotha 5 spatment-ofthe-Interiers- LS Geoloss apsasiDlatienalNan

: -

(4 foct) m dance-am Geolosie-Sune

Aecouracy-Standards,

4.1.e.6. Any other identifying information that will serve to clearly and concisely identify the

property;

4.1.e.7. Information of which the applicant is aware conceming the nature and extent of any
known contamination at the sitc and immediately contiguous to the sitc, or wherever the contamination
came to be located; and

4.1.¢.8. Information demonstrating the apphcant’s legal right to perform the work required for
participation in the program (e.g., title report, deed, or access agresment).

4.1.e.9. Where an application covers two or more non-contiguous locations, the applicant shall
provide this information for each location.

4.1.£ A site assessment prepared by a licensed remediation specialist, which mcludes mformation
that identifies all actual or potential contaminants reasonably expected to be at and near the site, the naturs
and extent of the contamination, and potential receptors and pathways for contaminant migration. In no
case, however, shall the Secretary deny an application on the grounds that the site assessment is inadequate
if the site assessment satisfies the requirements contained in W, Va, Code § 22-22-4(e). Where the
Secretary determines that additional site assessment information is necessary, the Secretary and the
applicant may address submission of the necessary additional information in the Voluntary Remediation
Agreement; and
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4.1.g. Other information as requested by the Seorctary.
4.2, Application Fee.

4.2.a. Each applicant shall pay an application fec in accordance with this subsection. The applicant
shall mail the apphication fee, in the form of a check made payable to the West Virginia Department of
Environmental Protection for deposit into the Voluntary Remediation Administrative Fund, accompanisd
by a transmittal fefter stating the site name and address. The application fee shall be mailed at the time the
application is filed clectronically. The Department taust receive both the application and application fee
before it will take any action on the application.

4.2.b. Should the applicant withdraw the application prior to the Secretary’s determination of
eligibility, the Department shall refund to the applicant one-half of the application fee paid by the apphcant.

4.2.c. If the Secretary regjects the application and applicant does not resubmit a revised application
within 25 days, the Sceretary shall refund one-half the apphcation fee within 30 days of the rgjection of the
application.

4.2.d. The applicant shall calculate the application fee based upon the points assigned to the
property using the following critena:

4.2.d.1. Size of Property. The total squarc feet of surface arca of the property to be covercd
by the application, rounded to the nearest 1,000 square fest. For propertiss less than one acre, the assigned
points are 10; for propertics of one acre or more but Jess than five acres, the assigned points are 20; and for
properties of five acres or more, the assigned points are 30,

4.2.d.2. Years of Operation. The number of years that the property was operated for any non-
residential activity. Partial years of operation should be treatod as complete years of eperation. For
propertics operated 10 years or less, the assigned points are 10; for propertics operated more than 10 years
but fess than 20 years, the assigned points are 20; and for properties operated 20 years or more, the assigned
points are 30;

4.2.4.3. NAICS Code. Using the North American Industry Classification System published
by the U158, Office of Management and Budget as it applies to the activitics that have been conducted on
the property, if the property falls within NAICS Subsector Codes 316 (Lcather and Allicd Product
Manufacturing), 322 (Paper Manufacturing), 324 (Petreleum and Coal Products Manufacturing), 325
(Chemical Manuvfacturing), 326 (Plastics and Rubber Products Manufacturing), 331 (Primary Metal
Manufacturing), 332 (Fabricated Metal Product Manufacturing), 333 (Machinery Manufacturing), 334
(Computer and Electronic Product Manufacturing), 335 (Electrical Equipment, Appliance, and Component
Manufacturing}, 336 (Transpertation Equipment Manufacturing), or 339 (Miscellancous Manufacturing),
the assigned points are 30; if the property falls within NAICS Subsector Codes, 113 (Forestry and Logging),
211 (O} and Gas Extraction), 212 (Mining (except Oil and Gas)), 213 (Supporting Activities for Mining),
221 (Utilities), 311 (Food Manufacturing), 312 {(Beverage and Tobacco Product Manufacturing), 313
(Textile Mills), 314 (Textile Product Mills), 315 (Apparel Manufacturing), 321 (Wood Product
Manufacturing), 323 (Printing and Related Support Activitics), 327 (Nonmetallic Mincral Product
Manufacturing), 337 (Fumniture and Related Product Manufacturing), 486 (Pipeline Transportation), 488
(Support Activities for Transportation), 311 (Publishing Industries (except Internet)), or 562 (Wasie
Management and Remediation Services), the assigned points arc 20; and if the property falls within any
other NAICS Subsector Code, the assigned points are 10, If any activity falls in more than one of thess
groupings, the applicant shall use the category which results in the greatest number of points being assigrned;

7
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42.d.4. For any of these critoria, if the applicant does not know the correct category, the
applicant shall apply the category resulting in the greatest number of points;

4.2.4.5. Applying the critena described above, where the total number of points is 30 or 40,
the application fee shall be $1,000; 50 or 60, the application fee shall be $3,000; and 70, 80, or 90, the
application fee shall be $3,000; and

42.4.6. If the application covers two or more non-contiguous locations, the application foo
shall be $5.000, provided that the focations under consideration display similar contaminant profiles and
similar surface and subsurface characteristics. The applicant shall construc similar surface/subsurface
characteristics to be limited to upland, riparian/wetland, karst, or other simitar land forms as approved by
the Secretary. I any of the individual locations includes a surface arca greater than two acres, the applicant
must submit a separate apphcation and fee for that site.

4.3, Confidentiality. ~ Information obtained by the Department pursuant to this rule is available to the
public, unless the Seerctary certifics that the information 15 confidential. The Sccretary may make such
certification where any person shows, to the satisfaction of the Sccretary, that the information or parts
thereof, if made public, would divulge methods, processes, or activities entitled to protection as trade
secrets.

4.4, Action on Application. ~ The Secretary shall act upon all applications within 45 days of receipt,
unless the applicant and the Secrctary both agree on an extension of time and confirm the same in writing.
The Secretary may approve the application, reject the application, or accept the application subject to
correction, —Hhe-Seerotarysha _'_--,--.;;‘- casenable-amountoftimetomakecorrechon pecified
by-the-Seeretar=If correction to the application is required, the applicant shall submit 2 corrected application
within 60 days of receiving notice from the Sccretary or withdraw the application, The Sceretary shall act
upon the corrected application within 45 davs of receipt.

4.5. An applicant may appeal the Secretary’s rgjection of an application to the Environmental Quality
Board in accordance with W. Va, Code § 22B-1-7.

§60-3-5, Licensed Remediation Specialists.
5.1. Professional Responsibilitics of Licensed Remediation Specialists.

5.1.a. Any individual who wishes to practice as a licensed remediation specialist in the State of
West Virginia niust hold a valid remediation specialist license. Each individual has the burden of
demonstrating to the Seeretary’s satisfaction that he or she meets the requirements for licensing.

5.1.b. It is the licensed remediation specialist’s duty to protect the safety, health, and welfare of
the public in the performance of his or her professional duties. If he or she is unable to meet this duty, the
heensed remediation specialist may cither sever the refationship with the client or employer or refuse
professional responsibility for the work plan, report, or design. If the relationship 1s severed, the applicant
shall notify the Department within 72 hours of the severing of the relationship.

5.1.c. Specific arcas of professional responsibility of the licensed remediation specialist are as
follows:

5.1.c.l. The licensed remediation specialist is responsible for any release of contaminants
during assessment and remediation activitics undertaken pursvant to and contemplated in the approved

8
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remediation agreement, work plans, or reports. The act of moving contaminants within a site in the course
of remediation activitics is not considered a relcase;

5.1.e.2. Where a release of contaminants in excess of those identified in the work plan occuars
at the site during remediation activitics, the hcensed remcdiation specialist shall immediately notify the
Department, unless the release does not exceed reportable quantities found m 40 CFR Part 302;

5.Le3 A licensed remediation specialist shall only perform assignments for which the
specialist is qualified by training and experience in those specific technical fislds;

5.1cd4. A licensed remediation specialist shall be objective in work plans, reports, and
opinions and avoid any conflict of interest with employer, clients, and suppliers;

5.1.c.5. A licensed remediation specialist shall not solicit or accept gratuities, direetly or
mdirectly, from confractors, agents, or other parties dealing directly with the emplover or client in regard
to professional services the licensed remediation specialist is performing at the work site;

5.1.c.6. A licensed remediation specialist shall not accept any type of bribe, falsify or permit
misrepresentation of professional qualifications, intentionally provide false information to the Secretary, or
knowingly associate with one who 15 engaging in business or professional practices of fravdulent or
dishonest nature, and

5.1.c.7. A hcensed remediation specialist shall not charge any special fees above usual and
customary professional rates for being licensed.

5.1.d. The Secrctary may revoke a license, suspend a license for not more than five years, or impose
lesser sanctions as appropriate for acts or omissions i violations of this rule or W. Va. Code § 22-22-1, &
s5aq.

5.2, Application for licensure. — Any individual who wishes to obtain a license to practice as a licensed
remediation specialist must submit a complete and accurate application to the Secretary on forms supphied
by the Secretary, The applicant shall submit an application fee, as specified i Table 60-3 A of this rule,
with the application. In order to qualify for the licensed remediation speciahst examination, the apphlicant
must demonstrate to the Sceretary that he or she meets the followmg cligibility requirements:

5.2.a. Minimum Education Requirements: All individuals applying for a license shall meet the
requircments of one of the following tracks:

52.a.1. Standard Track: The individual has earned 2 baccalaurcate, masters, or doctorate
degres from an accredited cducational institution m one of the following arcas: biology, chemistry, carth
sciences, environmental sciences, geology, hydrogeology, microbiology, seil sciences, toxicology,
scientific sub-disciplines of public health, nsk assessment, hazardous waste management, engineering, or
in a curricuum the Secretary determines is equivalent. The charter or accreditation of the recognized
educational institution must have been effective as of the date the individual’s degree(s) was granted; or

52.a2. Alternative Track: The individual has carned at least a high school diploma, but docs
not meet the requirements for the standard track.

5.2.b. Minwnwm Experience Requirements: Each individual shall demonstrate to the Secretary’s
satisfaction that he or she meets the requirements for relevant professional experience, which means that
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the applicant has performed work of a professional grade and character that indicates the individual is
competent to perform professional services pursuant to the requirements of the Act.

5.2.5.1. Relevant professional experience includes, at a minkmum, practical knowledge of the
following:

3.2.b.1.A. Remediation activities;

5.2.b.1.B. Procedures nocessary to remediate a site;

5.25.1.C. Management of contaminants at a site, mcluding, but not Iimnited to:
5.2.b.1.C.1. Site investigation;
5.2.0.1.C.2. Health and safety protocol; and
3.2.b.1.C.3. Quality assurance.

5.25.1.D. Feasibility studies; and

5.2.b.1.E. Remedial design.

5252 Standard Track: The individual must have six years of rclevant professional
cxperience, onc of which is supervisory or project management related.

5203, Altermative Track: The individual must have ten years of relevant professional
expetience, one of which is supervisory or project management related.

5.2.b.4. In addition to the practical knowledge criteria pursuant to paragraph 5.2.b.1 of this
rule, the Secrctary will also consider the following cniferia in covaluating whether an individual’s
remediation and practical experience, considered both individually and collectively, constitute sufficient
relevant professional experience:
52.b4.A Proficiency;
5.2.5.4.B. Broad knowledge of the various remediation technologies;

52b.4.C. Number of individuals and disciplines of other professionals supervised or
coordinated;

5.2.6.4D. Duration of employment;

52b4E. Nature of work performed (mcluding, but not limited to, whether such
expericncs includes work at sites where subsurface investigations have occurred); and

52.b4F. Any other factors the Scorctary deoms relevant.
5205, The mdividual applying for licensing shall alse provide the Secretary with three

professional references, cach of which, at a minumum, address the individual’s range of practical knowledge
and professional experience with regard to providing professional serviess under the Act.
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5.25.6. Work performed during a period of full-time undergraduate study at an educational
institution is considered part of the educational pregram, but is not considered acceptable professional
expertence; provided, that the Secretary may accept work performed for periods of at least two and one-
half consecative months per calendar year when not enrolled as a full-time student, during or incidental to
undergraduate education as relovant professional experience, if the individoal did not recetve college credits
for that work.

5.2.0.7. The individual applving for licensing shall submit evidence of anv degrees carned from
accredited educational institutions which demonstrate ability to meet minimuoum education requirements,

5.2.¢. Credits: Individuals whe have carmed degroes from recognized educational mstitutions in
addition to those required to mest the minimum educational requirements set forth in subdivision 5.2.a.
may roquest that the Secretary credit some or all of that additional education toward the requirements for
relevant professional experience i accordance with the following:

5.2.c.1. Standard Track: Onec year credit for cach master’s degres and two years credit fora
doctorate degres, if the degress are from a recognized educational mstitution in one of the academic arcas
tdentificd in paragraph 5.2.a.1,

5.2.c2. Alternative Track: One-half year credit for each associate’s degree in one of the
academic areas dentified in paragraph 3.2.a.1; and

5.2.¢.3. The Sccretary will grant to an individual up to two ycars maximum credit for additionat
cducation under the Standard Track, or up to ons year maximum credit for additional education under the
Alternate Track.

52.c4. The individual applvine for licensine and requesting credit toward the minimum
relevant professional experience requirements shall submit evidence of any degrees camed from accredited
cducational institutions which demonstratc cducation beyond the minimum cducation requircments.

5.3, Licensing Examination; The Secretary is responsible for implementing the following
requiremnents, at a minomwm, of the heensed remediation specialist examination:

5.3.a. Frequency and Scheduling: The Secretary shall administer a licensing sxamination at Icast
every six months to all ndividuals who have met the requirements for lcensure. Examinations shall be
held at the time(s) and location{s) sct by the Secretary. The Secretary shall provide public notice at least
15 days prior to the application due date for the next scheduled examination;

5.3.b. Exammation Format and Content: Examinations shall test the individual’s overall regulatory
vnderstanding and overall technical undemstanding.  Overall regulatory understanding means an
understanding of the relevant State and federal environmental regulations and related written policies.
Overall techmical understanding means demonstrating an understanding of basic concopts and methods in
those scientific and technical ficlds refated to asscssment, containment, and remediation actions;

5.3.c. The Secrutary shall prepare the licensing examination;

5.3.d. The Secretary shall initially develop a minimum of three separate examinations. The
Secretary shall not repeat one single exammation until he or she has given the other two exammations;

3.3.e. After the Secretary has used any of the individual examinations twice, he or she shall prepars
a minimum of three new examinations,
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5.3.f An individual may take an examination only if he or she has paid the applicable examination
fee established by this rule. The apphicant shall pay the examination fee, as specified m Table 60-3A of
this rule, after the Secretary has confirmed his or her eligibility to take the exam. The applicant shall pay
the cxamination foo in full by check made payable to the West Virginia Department of Environmental
Protection for deposit into the Voluntary Remediation Administrative Fund. The examination fee is non-
refundable, except when the applicant shows, to the Secretary’s satisfaction, that his or her failure to appear
for the examination was duc to circumstances beyond his or her reasonable control, in which case the
applicant may either reguest a refund or request that the Secretary hold open his or her application until he
or she can take a subscquent examination. The applicant shall take the make-up examination within two
years of the Secratary’s approval of the applicant’s written application.

53.g. TExamination Procedures and Rules: Fach mdsvxdu&l shall prcscnt 50mG form of
photographic identification prior to taking the test. Fhe b e pe-whe he-a
may—use—Use of any books, notes, memoranda, scratch paper, neﬂ-pfe-gﬁﬂamﬂ-ble (.alcuiat,ors, or other
matcrials during the examination_is prohibited unless explicitly permitted by the Seerctary. No mdividual
may discuss the examination or other procedures durmg or after the examination, and no individual may
make copics of the examination,

5.3h. The Secretaryshall-establish-the passing score priortoadministeringfor the examination
shall be 70 percent,

5.3.&. Examination Results: The Scerctary shall grade the examinations and deliver the results to
cach individual within 30 days of the examination. The Sccretary will not return the cxamination papers to
the indrvidual,

5.3} Reapplication for Examination: Individuals who fail to achieve a passing score on the
examination may take a subsequent examination subject to the following procedures:

53,.1. An mdividual shall be allowed to take a subsequent examination that is scheduled to
occur on a date not more than two years after the date the Secretary approved the individual’s writien

application, upon receipt by the Secretary of the following ttems:

5341.A. A letter stating the individual’s intention to take the subsequent cxamination;
and

5.33.1.B. The spprepriste-cxamination foo as provided in Table 60-3A

5.3.2. Individuals who seek to take a subsequent examination that is scheduled for a date that
is greater than two years after the date the Secretary approved the individual’s written application must
submit the following prior to taking the examination:

5.3.4.2.A. The licensing apphication as per the procedures set forth in subsection 5.2; and

5.3.4.2.B. The full application foc deseribed-ir-subseetion-5-2-as provided in Table 60-3A.

5.3.k. Waiver of Examination. — I an individual requests a waiver of the examination for hcensure
as a remediation specialist, the apphication shall include any and all mformation that the applicant wants
the Secretary to consider including, but not bimited to, relevant licenses and certifications. The Secretary
may issue a one-time watver of the exammation for the purpose of submitting an appizcatlon ibf-a—%luﬁt&ﬁ‘
Remediation Agreement-to_participate in the Voluntary Remediation Program. This waiver is only valid

12
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for six months after its offective date. No person shall implement a remediation work plan unless and until
the remediation specialist has passed the examination. However, to be cligible for a waiver, these
individuals shall meet all other requirements for licensing, includmg, but not limited to, education, relevant
professional experence, and practical knowledge.

5.3.k1. The applicant shall submit an examinatier-application and application fee regardless
of whether the applicant is requesting a waiver of the examination.

5.4. Licenss renewal.

5.4.a. A licensed remediation specialist in good standing may renew his or her license evary two
yvears, The Secretary shall consider a renewal application filed in accordance with all appropriatz
timeframes, which includes the appropriate license renewal fee found in Table 60-34,_and a complete
renewal application. A renewal application shall include ovidence of continuing education #-the

HHORmen emediation-fe ch-svidence-may-include-two-sducation-—eredits-from-a- LS EPA-
ble-ie-the-Secretary—as outlined in Scction 5.5,

5.4, The Secretary will provide a license renewal notice to the licensed remediation specialist 90
days prior to his or her license expiration. Any individual who fails to renew his or her license shall not
continue to practice as a hicensed remediation specialist after the day of license expiration. Any mdividuaal
who fails to rencw his or her cense within 30 days after the expiration must reapply for cxamination and
is subject to the same requirements as a new applicant.

3.4.¢. Anindividual who has imely completed all of the license renewal requirements will receive
a renewed license and may contimue to practice as a licensed remediation specialist prior 1o receiving the
renewed license.

5.4.d. Where the applicant has timely filed a rencwal application but the Sccretary determines that
grounds exist for non-renewal of the license, the Secretary shall follow the same procedure for suspension
or revocation of Heenses set forth in subsection 5.56 of this rule and, pending a final decision by the
Secretary on such renewal, the license shall remain in effect.

5.5, Continumg Education Reguirements

5.5.a Licensed remediation specialists must obiain twebve professional development hows gvery
24 monihs 1o be eheible for hicense renewal, Professional development hours may be sarned by attending
and suceessfolly completing colloge courses, continuing education courses, seminars, workshops, and
conferences pertaming to mvestigation, assesstuent, or remediation of hazardous substances or petroleum.

Safety traming does not meet the requirements for continuing education.

5.5.a.1. Two professional development hours shall be camed duning cach license renewal
period by attending West Virewia Voluntary Remediation Program traiming conducted by the West Virginia
Department of Environmental Protection.

13
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5.5.a.2. Additional professional development hours camed shall be calculated as follows:

5.5.a2.A._One college semester hour equals 20 professional development hours,

5.5.2.2.B. One college guarter hour cquals 15 professional development hours.

3.5a2C Onc continmng education wuit (CEUN equals 10 professional development

hours.
5.5.a2.1). One hour of attendance at a seminar, workshop, or professtonal or technical
presentation at a meeting, convention, or conference equals one professional development hout,

5.3.b. Documenis used to support professional development hours_must be submitted with the
rencwal application and must mclude an attendance verification document showing the date of the activity,
type of activity claimed, sponsoring organization. and the actual hours of mstruction.

5.5.c. The Secretary may excuse or modify the continuing education requirements of this rule for
any certification period if a liconsed remediation specialist dermonstrates to the Scorgtary’s satisfaction that
the licensed remediation specialist is unable to complete the minimum requircments due to health reasons
as certified by a medical doctor, or active sexvice in the United States Armed Forges,

5.86. Suspension and Revocation of Licenses. The provisions set forth in this subsection are in addition
to and shall not limit the procedures regarding enforcement orders contained in W. Va. Code § 22-22-12,

3.86.a. Criteria for suspension or revocation of license. — A license issucd to a licensed remediation
specialist may be suspended or revoked for the following reasons:

5.56.2.1. For frand by the licensed remodiation specialist in the heense application process;
556.a.2. For fraud-er-, dishonesty, intentional misrcpresentation, or gross incompetence by

the licensed remediation specialist wn the performance of any work required in a work plan or pursuant o a
Voluntary Remediation Agreement; or

5.5¢.2.3. For any act by the licensed remediation specialist in violation of the Act or this rule.

5.86.2.4. Any circumstances that justify revocation of a license under this rule may also justify
the non-renewal of a license.

5.36.b. Issuance of Notice of Intent. — If the Secretary finds that sufficient grounds exist to suspend
or revoke the license of a licensed remediation specialist, prior to the suspension or revocation, the Secretary
shall notify the licensed remediation specialist of his or her intent to suspend or revoks the hicense. The
Secretary shall provide the licensed remediation specialist with a Notice of Intent to Suspend or Revoke by
T1.5. certified mail, return receipt requested. The Notice shall set forth the specific reasons for the proposed
suspension or revocation and shall state that the licensed remediation specialist may request cither an
informal conference or a hearing on the proposed suspension of revocation pursuant to the Administrative
Procedures Act, W. Va. Code § 29A-5-1, et seq. The purpose of the informal conference and the contested
case hearing is to determine the rights, duties, mterests, and privileges of the licensed remediation specialist.
The Secretary may appoint an impartial hearing officer to conduct an informal conference or contested case
hearing.

3.36.c. Request for Informal Conference or Contested Case Hearing. ~ The licensed remediation
specialist has 30 calendar days from the receipt of the notice to make a written request for an informal
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conference or contested casc hearing. A request is deemed scrved on the day it is deposited in the U.S.
mail. Failure to respond will result in the imposition of the proposed suspension or revocation. The licensed
remediation specialist has a right to an informal conference prior to a formal hearing. The licensed
remediation specialist mav request an mformal conference or a contested case hearing, but the reguest for
and holding of an informal conference does not preclude the licensed remediation specialist from requesting
a contested casc hearing following the disposition reached in the informal conference.

5.56.¢.1, The issuance of a notice of mtent to suspend or revoke the license of a licenssd
remediation specialist shalt not prevent the licensed remediation specialist from rendering services under
the Voluntary Remediation Program pending a final decision from the Secretary following an mformal
conference and, if requested, a contested case hearing.

5.36.d. In all proceedings under this section, the licensed remediation specialist may be represented
by counsel. The Secretary shall send all notices required by this rule to counsel in the same manner as he
or she provides them to the licensed remediation speciahst.

5586.c. Informal conferemce. - I the licemssd remediation specialist requests an informal
conference within the 30-day period, the Sccretary shall schedule the conference to be held within 30 days
of the request in accordance with the followimg requirements:

556.¢.1. The Secretary shall notify the licensed remediation specialist and the primary
representative of the Department who was involved in the decision to suspend or revoke the licensed
remediation specialist’s license of the time and place of the informal conference. In scheduling the location
of the informal conference, the Scorctary shall consider the location of the licensed remediation specialist’s
business and any particular sites that may have given rise to the decision to revoke or suspend;

55022, The Secretary shall notify the licensed remediation specialist of the informal
conterence at least 13 calendar days prior to the date of the informal conference; and

556.c3. The Sccretary may contmue the informal conference upon the agreement of the
hcensed remediation specialist and for good cause shown.

55861 Informal Conference Procedures. - An informal conference, as provided by this rule, is
intended to be an informal discussion of the facts which gave rise to the issuance of the deciston to suspend
or revoke a license. The Secretary shall conduct the conference i the following manner:

550 f.1. The Sccretary shall be guided by, but need not strictly apply, the West Virginia Rules
of Civil Procedure; however, the Secretary shall follow the West Virginia Rules of Evidence as applied in
civil cases in the circuit courts of this State;

5.86f2. Arccord of the informal conference is not required but any party may request that a
record be made at that party's expense. Any other parties to the conference may obtain copies of the record
at their own expense,

5.56.£3. During an informal conference, the licensed remediation spocialist may submit to the
Secrotary any evidence or demonstration of mitigating circumstances as to why the Sccretary should alter
the decision to suspend or revoke the license; and

55014, Atany review proceedings that may oceur later, no evidence as to any oral statement

made by one party at the informal conference may be introduced as evidence by anether party, nor may any
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statoment be used to impeach a witness, unless the statement is or was available as competent cvidence
independent of its introduction during the informal conference.

5.67. Written Deciston.

5.67.a. If the licensed remediation specialist and the Secretary are able to reach an agreement, the
Secrotary shall preparc a written deocision signed by the liconsed remediation specialist and the Sccretary
wmplementing the decision reached in the informal conforence.

5.671b. H the licensed remediation specialist and the Secretary are wnable to reach an agreement
within 30 calendar days following the informal conference, the Scerctary shall issue and fumnish to the
licensed remediation specialist a written decision affirming, modifying, or dismissing the initial proposal
to suspend or revoke the license and give the specific reasons for the deciston. The Sccretary shall send
notice of his or her decision to the licensed remediation specialist by 1.5, certified mail return recapt
requested,

5.67c. Within 30 calendar days of the receipt of the Sccretary’s written decision, the hicensed
remediation specialist may demand a formal hearing as provided herein to determine his or her rights and
privileges. The liconsed remediation specialist must serve a request in writing upon the Secretary within
30 days of receipt of the written decision. A request is deemed served on the day it is deposited in the U.S.
mail. Failure to request a fornal hearing on the written decision within the time specified shall cause the
decision to become a final tnappealable order of the Secretary.

5.78. Contested Cases, Right to a Formal Hearing. — As set forth above, within 30 calendar days after
notification of a written decision rendered as a result of an informal conference, the licensed remediation
specialist may request a formal hearing before the Seorctary in accordance with the Adminstrative
Procedures Act, W. Va. Code § 29A-5-1, et seq. If requested, the Secretary shall grant the request and
scheduls a contested case hearing.

5.89. Appcals. — An appeal from any final order or ruling entered in a contested case in accordance
with this rule shall be to the Circmit Court of Kanawha County in accordance with the provisions of the
Administrative Procedures Act, W. Va. Code § 20A-5-4,

5910, Alternative Procedure. — When imminent or substantial harm is threatened or posed at a
voluntary remediation site which, in the Sccrctary’s opimion, is attributable to the negligence or
incompetence of the licensed remediation specialist at the site, the Sceretary may, in Heu of the notice of
intent under subdivision 5.56.b. of this rule, issue an order in accordance with W. Va. Code § 22-22-
12(a)(1). If the licensed remediation specialist files a request for reconstderation as provided m W. Va.
Code § 22-22-12(b), the Secretary shall conduct 2 contested case hearing within ten days of the filing of
the request.

§60-3-6. Voluntary Remediation Agreement.

6.1. Any person who desires to participate in the Voluntary Remediation Program shall exccute a
Voluntary Remodiation Agreement with the Seeretary. The form agrecments contained m Appendix 60-
3A and 60-3B mect the requirements of this scction. The Sccretary and the applicant may agree to
additional provisions and modifications consistent with this rale. Except as provided in subsection 6.4 of
this rule, the Veluntary Remediation Agreement shall provide for the following:

6.1.a. Theservices of a licensed remediation specialist for the supervision of alf activities described
in the agreement, incliding the supervision of remediation contractors;
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6.1b. The recovery of all reasonable costs incurred by the Department atfributable to the
implementation of the agreement. Recoverable costs shall include the following:

6.1.b.1. Costs incurred in review and oversight of work plans and reports submitted pursuant
to the agreement;

6,1.b.2. Costs incurred as the result of ficld activities attributable to the agreement; and

6.1.b.3. Costs incurred by the Departrnont in implementing and oversceing activities under the
agrecment, which costs shall be determmed by the number of hours worked under the agreement by cach
primary employes multiplied by 3.5 times the hourly rates of the employee and then adding the direct
expenses incurred by the employee.

6.1.b.4. The Department shall bill all recoverable costs by separate invoice,

6.1.c. A scheduls for the payment of recoverable costs;

6.1.d. A description of any work plan or report that the applicant is to submit under the agreement
for the Secretary’s review, including the final report, which shall provide all information necessary for the
Secretary to verify that the applicant has completed all work contemplated by the agreement: provided, that
at the discretion of the applicant, the applicant may submit for the Secretary’s approval work plans

describing the work to be performed at the site with the execution of the agrecment;

6.1.e. The identification of appropriate tasks, deliverables, and schedules for the submission of any
work plans and other deliverables and for the performance of the remediation;

6.1.f. A listing of all environmental statutes and rules for which compliance 15 mandated,

~firboj—The reopening of the Voluntary Remediation Agreement upon consent of the parties or the
occurrence of one or more of the conditions described in section 15 of the Act; and

6.1kh. The modification of the Voluntary Remediation Agreement wpon the agreement of the
parties.

6.14 The licensed remediation specialist may perform field adjustments which achieve equal
performance: provided, that he or she notifies the Department of the ficld adjustment within 13 days.

6.2, The Voluntary Remediation Agreement shall recognize the right of the applicant fo terminate the
agreement, i its sole discretion, upon 13 days advance written notice of termination to the Department and
shall include provisions for the recovery of costs meurred by the Department before the notice of
termination is issued.
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6.3. Where the applicant inteads to demonstrate that the site msets all applicable standards without
further remediation, in heu of the requirements of subsection 6.1 of this rule, the Voluntary Remediation
Agreement shall provide for the following:

6.3.a. The payment of an agresd sum to cover all reasonable costs incurred by the Department
attributable to the agreement in excess of fees submitted with the permit application;

6.3.b. A listing of all environmental statutes and rules for which compliance is mandated;

B&:2-¢k—A listing of the applicable standards to be achieved at the site;

6.3.ed. The reopening of the agreement upon consent of the partics or upon the occurrence of one
or more of the conditions described in section 13 of the Act; and

6.3.%. Where apphicable, a description of any enpineering or institutional controls and any land
use covenant to be imposed for the property.

6.4. The Voluntary Remediation Agreement shall reflect the Secretary’s determination of cligibility in
accordance with section 3 of this rule.

6.5, At the discretion of the applicant, the Voluntary Remediation Agreement may address all or only
a portion of a site. At the discretion of the Secretary, the Voluntary Remediation Agreement may cover
two or more non-contiguous sites; provided, that the sites display similar contaminant profiles and sumilar
surface and subsurface characteristics. Shmilar surface and swbsurface characteristics shall be limited to
upland, ripanan/wetland, karst, or other similar land forms as approved by the Secretary.

6.6. Where the applicant 15 a person other than the current owner of the site and the Voluntary
Remediation Agreement contemplates the imposition of a land use covenant as provided in section 13 of
this ruls, the agreement shall have appended to it a provision signed by the current owner(s) of the site
authorizing and agreecing to cooperate in the cxecution and filing of a land use covenant in accordance with
the Voluntary Remediation Agreement.

6.7. Upon execution of the Voluntary Remediation Agreement by the parttes, the Secretary shall not
initiate any enforcement action against the applicant or any person described in section 18 of the Act for
the contamination that is the subject of the agreement, unless there 1s an imminent threat to the public. The
Secretary shall not initiate an enforcement action against any applicant from the time the application is filed
until the Veluntary Remediation Agreement is signed, so long as the applicant acts in good faith to negotiate
a reasonable agrecment.

6.8. At the applicant’s discretion, he or she may, m the mterest of mimirizing environmental
contamination and promoting offcctive cleanups, begin cleanup of soil and groundwater before the
Secretary approves the Voluntary Remediation Agreement, provided, that he or she notifies the Secretary
i writing.

860-3-7. Public Invelvernent/Public Notification.
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The public notification and public invelvement requirements of this scction apply to all Voluntary
Remediation Program applicants. Additional public notification and public involvement requirements for
applicants receiving Brownficlds Revolving Fund moneys are detailed in subsection 13.7 below.

7.1. Public Noticc of Applications for Voluntary Remediation Projects. — Upon receipt of an
application to conduct a voluntary remediation under the Act, the Department shall publish a summary of
the application by both a pross release distributed through the Department’s Public Notice Mailing List and
to media outlets serving the general area where the remediation is proposed, as well as a legal advertisement
i & newspaper of general circulation i the area where the site is located. Information contained in the
suratnary shall include:

7.1.a. The name and business address of the applicant, including a street address or route number,
7.1.b. Geographic location of site and, if one exists, the locally used name of the area;

7.1.¢. Current and former uses of the site;

7.1.d. Present and suspected contaminants on site;

7.1.c. Proposed methods to remediate the site;

7.1.£ Proposed methods to control possible health exposure;

7.1.g. Location and address where interested persons may review application,

7.1h. Name, address, and telephone number of applicant contact for questions from interested
individuals; and

7.1.1. Name, address, and telephone number of Department contact where comments and questions
can be received.

7.2. Public Inspection of Voluntary Apphcation. — Upon request, any member of the public may mspect

and copy a voimntary remcdlatmn apphcatlon i—ﬂe&-wrﬂa—ﬂae-};epaf&ﬁem-at thc Dcp&rtment 8 Charieston
headguarters—and g O S

Applicant shall Elacc a copy of thc aggilcatlon in_the mumcwai ofﬁccs countv commission ofﬁccs or
county public library where the remodiation is proposed until such time as all certificates of completio

applicable to the application have been issued or the application is withdrawn. -er-}es—eﬁ&-he—appheam
also-may-beplacedin-the cowrtr-tibrary:

7.3. Pubhc Involvement/Public Notification in Development of Remediation Goal.

7.3.2. In the development of remediation goals pursbant to subdivisions 9.3.d and 9.4.a of this rule,
the Secretary shall require a 30-day comment period and informational meeting.

7.3.b. To notify the public of the start of the 30-day comment period, the applicant shall:

7.3.b.1. Publish once 2 week for four consecutive waeks an advertisement in a local newspaper
of general circulation m the county where the remediation is occurring.

73.b.1.A The advertisement shall be, at 2 minimum, four inches by four inches.
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7.3.b.1.8B. The advertisoment shall contam information as sct forth in subscction 7.1 of this
rule, as well as the date, time, and location of the informational meeting.

7.3.5.2. The applicant shalt send a copy of the advertisement to the municipality, the county
commission, and cither the county and/or municipal land usc agency or the arca’s Regional Planning and
Development Council created under W. Va. Code § 8-25-5.

7.3.5.3. The informational mescting shall be held in the community whers the remediation is
occutring by day 21 of the 30-day comument period: provided, that a minimwm of 13 days’ notice is given
for the meecting. The informational meeting shall address how remediation concerns apply to the site,
including site nisk issucs such as key exposure assumptions, uncertaintics, populations considered, the
context of site risk 1o other risks, and how the remedy will address site risks.

7.3.c. The applicant shall respond to comments recetved during the comment period and submit
both the comments and the responses to the Secretary.

7.3.d. The Secretary shall review the comments and applicant's responses when making a decision.
The Secretary shall notify the partics who provided comments during the comment period of his or her
decision.

§60-3-8. Risk Protocol.

This scction establishes a risk protocol for conducting human health and ccological risk assessments.
It describes general requirements for risk assessments and specific requirements for baseline human health
and ccological risk assessments, residual risk assessments, and application of probabilistic risk assessment
methods.

8.1. General Roguirements for Risk Assessments. - Risk asscssments shall consider existing and
reasonably anticipated future human exposures and significant adverse offects to ccological receptors of
concemn it accordance with this rule.

8.1.a. Risk assessments may be conducted using either determumistic {single pomt value) or
probabilistic risk assessment methodologies as agreed to in the Voluntary Remediation Apreement.

8.1b. Risk asscssments, to the cxtent practicable, shall consider the range of probabilitics of
carcinogenic risks potentially occurring, the nature and magnitude of potential non-carcinogenic health
hazards, the range of size of populations likely to be exposed, current and reasonably anticipated future
land and water uses, and quantitative and/or qualitative descriptions of uncertainties in accordance with
subsections 8.1 and 8.2 of this rule.

8.1.e. Appropriate sources of toxicity information include the following:
8.1.c.1. For human health risk assessments, in order of preference:
8.1.c.1.A. U.8. EPA Integrated Risk Information System (IRIS),

81.c.iB. US. EPA Superfund Health Risk Technical Support Center (SHRTSC)
provisional peer reviewed toxicity criteria; and

8.1.c.1.C.  Other scientifically vahd documents or information developed from
govemmental or non-governmental sources and approved by the Sccretary.
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8.1.c.2. For ccological risk assessments, i order of preference:

8.1.c2.A US—ERPA-ECOTOX Duatabase;U.S. EPA Region 3 BTAG Screening

Benchmarks:

LI S 2 v T N il 2 W 7 2 0 TR e
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8.1.¢.2.B. U.S EPA Region 4 Ecological Risk Assessment Supplemental Guidance,

8.1.c2.C. US. EPA HEASFECOTOX Database,

8.1.c.2.D. 1.5, EPA Repion3-BIAL-Screoning BerchmarlenIR1S Database;

R.1.c.2E. U.S. EPA HEAST Database,

8.1c2F. US Fish and Wildlife Service Techmecal Reports;

8.1.c.2.FG. Oak Ridge National Laboratory Toxicological Benchmark Technical Reports;
8.1.c.2.&8H. ATSDR Toxicological Profiles,
8.1.c2.HI Other peer-reviewed technical publicatiens;

8.1.c2.] National Oceanic and Atmospheric  Adminisiration’s Screenin ek

Reference Tables (SQuiRTs): and

8.1.c2IK. Other scientifically valid documents or information developed from
governmental or non-governmental sources and approved by the Secretary.

8.1.d, Risk assessments may include the use of fate and transport models subject to the Secretary’s
approval of the mode] and the data to be used for the parameters specified in the model.

8.1.d.1. The Sccrctary shall ensure that any fate and transport model approved for usc is
capable of simulating thosc site conditions and contaminant propertics that might have a significant mpact
on site-specific contaminant fate or transport.

8.1.d.2. Risk assessments shall mchude sensitivity analyses of models and data used as model
parameters. Sensitivity analyses shall be based on the range of conditions which have historically ocourred

or may be likely to occur at the site.

8.1.d.3. For models not meluded in Department guidance documents, risk assessments shall
include a description, including published references if available.

8.1.d.4. Where available, the Department shall give preference to the use of peor-reviewsd
models and data for which on-site validation is demonstrated.

8.1.2. The use of population risk sstimates in addition to individual risk assessments is provided
for as follows:
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8.1.c.l. For human health risk assessments, risk estimates shall initially be made at the level
of the individual. A population-bascd risk asscssment may be conducted where the applicant determines it
would be practicable and of assistance in evaluating the appropriateness of the remedial action; and

8.1.c.2. For ccological risk asscssments, the applicant shall make risk estimates: (A) at the
individual level where any endangered and-or threatened species is significantly impacted by the proposed
activities at the site; and (B) at the level of the population for all ecological receptors of concern exposed
to contaminants at the site.

8.2, Sampling Protocol, Data Requircments, and Sampling Methods. — The applicant shall use
sampling appreaches, data qualtty requircments, and statistical methods set forth in the Voluntary
Remediation Program Guidance Manual as approved by the Sccretary to support the risk assessment and
remedy sslection process.

8.2.a, Characterization of Site Contamination. — The applicant shall collect and analyze a sufficient
number of environmental media samples so as to provide a reasonable characterization of the nature and
distribution of site contaminants. The number and location of the samples collected shall be of sufficient
quantity and quality to calculate the appropriate exposure point concentration as defined in subparagraph
8.4.b.3.B and subdivision 8.3.c of this rule.

8.2.b. Media to be Sampled. ~ The applicant shall collect and analvze samples from those media
that arc reasonably anticipated to have been impacted from contaminants at the site, considering the nature
of the site operations and the nature of the contaminants of potential concern at the site.

8.2.c. Contaminants for Analyses. — The applicant may not need to analyze all samples for the
same contaminants. The applicant shall analyze collected samples for those contaminants that are
reasonably anticipated to be encountered, considering the nature of the site operations and the nature of the
substances used or disposed of at the site.

8.2.d. Data Validation. — The applicant shall validate the quality of the analytical data to be used
in_risk characterization calculations by review of at least ten percent {10%) of the data or some other
percentages agreed to by the Seoretary in accordance with standard-current EPA protocols: and data quality
gonsiderations presented in the Voluntary Remediation Program Guidance Manual  Standard EPA
protocols for validation may require modification, with the Secretary’s approval, depending on the type of
analyses performed (c.g., Contract Laboratory Protocol or SW-846).

§.2.¢. The 95th percentile upper confidence himit enthe-monnconeantration of the most appropriate
frequency distribution of the site data as determined by siatistical software (e.g., ProUCL) or the maximum
value of the site contaminant corcentration data shall be a reasonable estimate of a plausible exposure point
concentration for this contaminant. If a contaminant can be shown to have dissimilar distributions of
concentrations in different arcas, then the arcas should be subdivided. For example, "hot spots” may be
considered separately,

83, Quantification of cumulative risks posed by multiple exposure pathways, GResesved) - The
Applicant shatl account for the cumulative nisks to cach receptor via all pathways to which they are exposed.

8.3.a2 Non-Carcinogenic Risk: An upper-bound hazard quotient shall be ealeulated for each
toxicant 1n each exposure pathway, The hazard quotients in each pathway will be added to caleulaie an
upper-bound hazard mdex that accounts for cumulative impacts in that pathway, The hazard indices for
each pathway to which a receptor may be exposed will be added to calculate the total site hazard index for
cach receptor. Where multiple systemic toxicants affect the same target organs or act by the same method
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of toxicity, the upper-bound estimate of hazard mdex shall be calculated using these same procedures for
cach pathway and receptor, but only for the texicants that impact the specific organ or act by the same
method,

8.3.b_Carcinogenic Risk: The excess lifetime cancer risks (EL.CR) above and beyond backeground
exposures shall be calculated for cach toxicant in cach exposure pathway. The EL.CR in each pathway will

be added to ertimate the cumulative cancer risks 1n that pathway. The EL CR for cach pathwav to which a
receptor may be cxposed will be added to estimate the cumulative cancer risks for cach receptor.

8.4, Bascline Human Health Risk Assessments (BHHRA). — The applicant may use 2 BHHRA to
provide a characterization of the risks to human health posed by contammants at the site, given a full
evaluation of site-specific conditions.

8.4.a. The applicant may vse the BHHRA ecither to:
8.4.a.1. Asscss the need for remedial action considering site-specific conditions; or

8.4.a.2. Demonstrate the acceptability of current sitc conditions with respect to the remediation
standards specified in this rule.

8.4.b. BHHRAS shall include, but are not limited o, the following information:

8.4.5.1. A conceptual site model showing contaminant sources, relcase mechanisms, transport
routes and media, potential human receptor populations, and reasonable potontial exposure scenaries based
on current and reasonably anticipated land and water uses;

8.4.5.2. Data quality objectives for the human health risk assessment based on the conceptual
site model;

8.4.b.3. An cxposurc assessment that ovaluates the potential for and magnitude of human
exposure, considering both the current and reasonably anticipated future land and water uses at and in close
proximity to the site. An exposure assessment shall include:

8.4b.3.A. An cxposurc pathway analysis which identifics complete sxposure pathways
from contaminants to receptor populations, identifying the naturc and extent of site contamination, the
presence or absence of media that could transport the site contamination, the presence or absence of receptor
populations that could be exposed to the contamination, and the likely exposure routes; and

8.4b3B. A quantfication of the magnitude of the exposure (in accordance with
Department guidance documents) if, following the performance of the cxposure pathway analysis, the
potential exists for exposure of receptor populations to site contaminants. At a minimum, the applicant
shall develop exposure levels that approximate ap-estumate-ei-sentral-tondeney-and-a reasonable upper
bound of the exposure distribution._The applicant may also account for the implementation of presumptive
iastitutional and engincering gxposure condrols that meet the criteria in subdivision 9.8.a. to account for
exposure pathways that will bs rendered ncomplete by the implementation of these controls.
8.4.b.4. The applicant shall perform a toxicity analysis if he or she identifics and quantifics the
potential for human exposure to site contaminants in accordance with subparagraph 8.4.b.3.B of this rule.
The toxicity analysis shall mclude a summary of current information regarding the carcinogenic and non-
carcinogenic effects of the identified contaminants of concern, as well as current slope factors-ardreforence
doses, inhalation unit risks, reference dosss, refersuce concenfrations, and any other pertinent toxicity
values from the sources described in subdivision 8.1.c of this rule.
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84505 Risk Characterization. — If the potential exists for human exposwre to site
contaminants, the applicant shall integrate the exposure quantification information with the dose-response
agsessment {toxicity analysis) to provide a characterization of the potential risks present at the site. The
risk characterization shall include a quantification of risks from individual contaminants. The applicant
shall include a quantification of cumulative risks posed by multiple contaminants using the most sensitive
exposure pathway for cach constituent. The risk characterization shall analyze the followimg:

R.4.b.5. A Non-Carcinogenic Risk: In quantifying risks from individual systemietoxicants
at the site, the applicant shall develop a hazard quotient for cach contaminant in cach exposure pathway.
In quantifying the risks from cumulative sxposure te multipls contaminants at the site, the applicant shall
develop 2 hazard index for exposures to muliiple contaminants. In developing the hazard index for multiple
contaminants, the applicant shall assume additivity-ealy, but may account for those contaminants that affect
the same target organ or act by the same method of toxicity_as outhined in subdivistons 9.2.d. 9.3 2 and
9.4.h; and

845358, Carcmogenic Risk: In quantifying risks from carcmogens at the site, the
applicant shall estimatc the excess lifetime cancer risk above and beyond the risk associated with
background exposures- for individual toxicants as well as the comulative nisks from exposure to multiple
toxicants across all pathways. The risk estimates are presumed to be additive unless an alternative
racchanisin is appropriate.

8.4.b.5.C. Theapplicant shall include, as appropriate, a discussion of any available facility-
specific human health studics and consideration of any other non-quantified (qualitative) risks in the risk
characterization dsscribed herein.

8.4.5.6. Uncertainty Analysis: As part of performmpg the site-specific risk assessment under
this scction, the applicant shall identify the qualitative, and to the cxtent practicable, the quantitative
uncertainty embodicd in the analysis. The applicant shall also identify the likslihood of overestimating or
underestimating risk for cach clement of the analysis. At a mimimum, this shall include consideration of:

8.4.b.6.A. The anakytical characterization of the site;

84b61B. The cxposurc asscssment, mcluding the size of the potentially exposed
population; and

8.4.b.6.C. The dose-response assessmicnt, inchading the toxicological criteria used in the
analysis and potential synergistic/antagonistic interactions.

8.5, Basclinc Ecological Risk Assessment. —~ The applicant may perform a site-specific de minins
screening scological evaluation as specified in subssction 9.5 of this ruls as part of the site investigation to
determine if a complete exposure pathway exists and there are ecological receptors of concemn. If, after this
evaluation, the apphicant identifics a potentially significant complete exposure pathway, then the applicant
shall complete the uniform ecological evaluation as specified in subsection 9.6 of this rule to determine if
sile concentrations exceed benchmark levels. If the applicant proposes remediation goals that exceed
benchmark levels, then the Sceretary may require, at his or her discretion, a bascline ceological assessment
to evaluate potential risks to ecological receptors and to develop appropriate remediation standards based
on these risks. If the Secretary requires a baseline ecological risk assessment, 1t shall address, but not be
Hmited to, the following information:

24



60CSR3

8.5.a. Problem Formulation. The applicatien-applicant shall identify the purpose (goals) of the
assessment and define the problem. This step includes identification of potential contaminants of concern,
potential ecological effects, potential ccological receptors of concern, potential expeosure pathways, and
tnitial assessment and measurement endpoints, all with respect to current and reasonably anticipated future
land and water uses. The applicant shall develop a conceptual site modet to depict how the site condittons
might affect scological components of the natural environment;

8.5.b. Data Quality. The applicant shall develop data quality objectives for the site based on the
conceptual site model;

8.5.¢c. Exposurc Analysis. The applicant shalt parform an exposure assessment that evaluates the
potential for and magnitude of ecelogical offects to receptors of concern, considering current and reasonably
anticipated future conditions at the site. Exposure is analyzed by describing the source and releases, the
distribution of the stressor in the environment, and the extent and pattern of contfact or co-ocowrrence. The
end product of this analysis is an exposure profile which summarizes the magnitude and spatial and
temporal patterns of exposure for the scenarios described in the conceptual site model;

8.5.d. Ecological Responsc Analysis. Fhelf the Fxposurc Analysis reveals potentially complete
pathwavs for ccological receptors, the applicant shall develop an ccological response analysis that includes
a summary of corrent wformation regarding the toxicological and ecological effects of the identified
contaminants of ecological concem, as well as ecological bonchmark values,  Appropriate sources of
toxicity information are identified m paragraph 8.1.¢.2 of this rule;

8.5.c. Ecological Risk Characterization. If the potential exists for significant ccological risks due
to exposure to site contaminants, the applicant shall integrate the exposure quantification information in
subdivision 8.3.¢ of this rule with the ccological response analysis to provide a characterization of the risks
presented at the site, considering current and reasonably anticipated future land and water uses. The risk
characterization shall mchude a quantitative evaluation of ccological risks potentially associated with the
site, a weight-of-ovidence analysis of risk, a discussion of available site-specific ccological studies, and
consideration of the non-quantified (qualitative) risks as appropriate; and

8.5.f Uncertainty Aralysis. The applicant shall use, as appropriate, qualitative and/or guaniitative
uncertainty analyses for cach element of the risk assessment,

8.6. Residual Risk Asscssments (RRA). - The applicant shall constder, in restdual human health and
ccological risk assessments, conditions that will be prosent at the site following implementation of the
proposed remedy, should one be needed.

8.6.a. In a situation where the applicant has conducted a baseline risk assessment and found that
no further action is necessary, the baschine risk assessment may serve as the residual risk assessment.

8.6.b. A RRA shall mclude an assessment of the risks under cumrent and reasonably anticipated
future land and water use sconarios, given:

8.6.b.1. The exposure conditions that will be present following remediation and the
concentrations of untreated constituents or treatment residuals remaining at the conclusien of any
excavalion, treatment, or off-site disposal; and/or

8.6.0.2. The exposure conditions that will result following implementation of any institutional
or enginesring controls necessary to mansge risks from treatment residuals or untreated hazardous
constituents.
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8.6.c. The applicant shall conduct the RRA following the same basic steps outlined in subsections
8.4 and 8.3 of this rule, except that the conditions used to define the site shall reflect post-remediation
conditions, including site-specific numeric remediation standards and site-gpecific exposure conditions that
incorporate any enginccring and institutional contrels proposed as part of the remedial action.

8.7, Probabilistic Assessment: The applicant may apply probabilistic techniques to human health and
ccological risk assessments. At a minimum, before the commencement of a probabilistic risk assessment,
the applicant shall discuss with the Secretary the sources and characteristics of the distributions proposed
for use in the assessment. The probabilistic risk assessment shall mclude, but net be limited to, information
regarding:

8.7.a. All formulac used to cstimate ¢xposurc poini valucs, toxiciy (g.g. cancer slope factor,
reference dose) values, ecological benchmark values, hazard indices, and incremental lifetime cancer risks;

8.7.b. A combination of input parameters expressed as either point estimates or distributions. For
cach mput parameter expressed as a distribution, the applicant shall provide the following information:

8.7.b.1. The shape of the full distribution;

8.7.5.2. To the extent practicable, the mean, standard deviation, mmimum, Sth percentile, 10th
percentile, median, 90th percentile, 95th percentile, and maximum of the specified distribution;

8.7.0.3. Justification for the usc of cach distribution clearly explaining the rationale for its usc
and the rejection of other relevant distributions; and

8.7.b.4. The extent to which input distributions and thelr parameters capture and separately
represent both stochastic vanability and knowledge uncertainty. This information shall comprise a portion
of, but not be a replacement for, a comprehensive discussion in the body of the baseline risk assessment of

the qualitative and quantitative sources of uncertainty.

8.7.c. A description of any comelations between or among input variables that are kmown or
expected to have the practical effect of significantly affecting the risk assessment;

8.7.d. For cach output distribution resulting from the probabilistic risk assessment, the following
information:

8.7.d.1. The shape of the full distribution and location of the acceptable risk level; and

8.7.d.2. To the cxtent practicable, the mean, standard deviation, minimum, 5th percentile, 16th
percentile, median, 90th percentile, 95th percentile, and maximum of the specified distribution.

87.¢. A probabilistic sensitivity analysis for all key input distributions conducted so as to
distinguish, to the extent possible, the offects of variability from the effects of uncertamty m the mput

variables;

8.7.f Justification for the selection of any point estimate value incorporated into the probabilistic
assessment and the rationale for its selection and for the rejection of other relevant point estimate values;

8.7.g. Probabilistic methods may be applied to:
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8.7.g.1. Environmental media contaminant concentration data;
8.7.2.2. Transport and fate modehing,

8.7.g.3. Exposurc cstimatiom,

8.7.g.4. Ecological response estimation; and/or

8.7.2.5. Risk characterization.

8.7.h. The plausible upper-bound exposure condition is equal to approximately the 90th percentile
of the sxposure distribution. The central-tendency exposure case 1 the 50th percentile of the exposure
distribution. Risk assessments utilizmg only deterministic (single point valug) methods shall provide both
central tendency and plausible upper-bound estimates of exposures and risk.

§60-3-9. Remediation Standards.

This section shall be used for developing risk-based soil and groundwater remedial objectives for site
remediation. The purposs of these procedures is to provide for the adequate protection of human health
and the environment relative to the current and the reasonably anticipated future uses of the site while
incorporating site-related information, to the extent practicable, which may allow for more cost-effective
site remediation based on identified site risks.

9.1. Types of Remediation Standards. — Each applicant who responds to the releasc of a contaminant
at a site shall select and attain compliance with one or a combination of the following remediation standards
in subdivision 9.1.2 and one or a combination of the remediation standards in subdivision 9.1.b._All
standards listed in 9.1.a. and 9. 1.b, mav be selected based on the application of presumptive remedies such
as institutional and engincering controls used to limit or climinate the exposure of potential receptors to
Contaminants of Concern:

S.1.a2. Human Health:

9.1l.a.l. A De Minimis Risk-Based Standard 15 one in which contaminant levels pose no
substantial risks to huiman health based on any current or reasenably anticipated future land and water use
as provided in subscciion 9.2 of this rule. If these levels arc balow natural background, background levels
will be considered the de minimis levels;

91.a2. A Uniform Risk-Based Standard is one which uses pre-approved analytical
methodologies established by the Secretary to input exposure factors and other site-specific variables to
calculate compound-specific remediation levels that will be protective of human health based on any current
or reasonably anticipated futurs land and water use, as provided in subsection 9.3 of this rule. If'these levels
are below natwral or anthropogenic background levels, the background levels will be considered the uniform
risk-based lovels,

9.1.a3. A Site-Specific Risk-Based Standard 1s one which uses a site-specific analysis of
present contamination and develops a remedial approach that considers the remedy sclection criteria i
subdivision 9.8.a of this rule and is protective of human health bassd upon any current or reasonably
anticipated future land and water use; or
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9.1.a.4. The applicant may usc a combination of the remediation standards to implement a site
remediation plan and may choose to use the Site-Specific Risk-Based Standard whether or not the apphicant
has made efforts to attain the De Mimimis or Umform Risk-Based Standards.

9.1.a.5. In all cascs, the presence of free product at a site requires remediation to the maximum
cxtent practical in accordance with the Voluntary Remediation Program Guidanes Manual.

9.1.b. Ecological:

9.1.b.1. A De Munimis Ecological Sereening Evahation is an evaluation of the natwre and
extent of contaminants following the procedures established in the Voluntary Remediation Program
Guidance Manual Pepartment—guidanee—deenments to determine if potential oxposure pathways are
completed. If contaminants and ccological receptors of concern do not form complete exposure pathways,
no significant risk fo ecological receptors is assumed.

9.1.b.2. A Uniform Ecolegical Evaluation is an asscssment where contaminant concentrations
are compared to benchmark values listed in subsccbion 81.c2 which reflect no significant risks to
ccological receptors of concern: when the concentrations are below these benchmarks. If these benchmark
values are below natral or anthropogenic background levels, the background levels will be considered the
Uniform Ecological Standard. Where an apphicant proposes a remediation standard based on other existing
standards which excsed the benchmark lovels, and the Scerctary deterntines those other exasting standards
are not protective of ecological receptors of concern, the Secrefary may require a site specific ecological
risk assessment in order to cstablish remediation standards.

9.1Lb.3, A Site-Specific Ecological Risk-Based Standard which, based on a site-specific
analysis of present contamination, develops a remedial approach that considers the remedy criteria in
subdivision 9.8.2 of this rule and is protective of ecological receptors of concern for the current or
reasonably anticipated future land and water use.

S.1.b.4. The applicant may usc a combination of the remediation standards to implement a site
remediation plan and may propose to use the Site-Specific Risk-Based Standard whether or not the applicant
has made efforts {0 attain the De Minimis Risk-Based Standards.

9.2. Human Health - De Minimis Standard. — The De Minimis Standard establishes contaminant levels
that do not present a substantial risk to human health- for exposure pathways sstablished in the conceptual
sitc model. The cvaluation of cxposure pathways in the conceptual site model may consider the
presumptive use of institutional and enginecring controls to limit or ehiminate exposure when implemented.
If, on the basis of the site assessment and the evaluation of the applicable exposure pathways, the site meets

these human health standards, the applicant shall perform no further remedial action or characterization

with respeet to hwmman receptors, except implementation of the presemptive institutional and eneinsering
confmls considered in the exposure Dathwav c‘»valuatlon Afatany time durine-characterization-or remedial

9.2.a. DeMinimis Standards for Seils. ~ The D Minimis Standards for both surface (less than two
fest df:pth) and subsnrfacc (grcatcr than two feet dcpth) soils shall be the hlgher numerical valuc of values

892alor92a2
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9.2.a.1. Risk-Based Concentrations (RBCs) for Human Heafth for Residential or Industrial
Site Uses that Consider Direct Contact Exposures (ingestion, dermal, and mhalation). — When risk-based
concentrations exceed soil saturation concentrations (CSAT), soil saturation concentrations are considered
alternatives to RBCs. All RBCs are presented in Table 60-3B.

9.2.a.2. Natural background levels—concentrations for cach constituent as determined by
sampling and statistical analyses completed using methods provided in the Voluntary Remediation Program
Guidance Manual and/or data sources approved by the Secretary.

MNamimis-5e a

groundwaterpresested-inTable-60-38 Migration of Soil Contaminants to Groundwater -
Notwithstanding comphance with the De Minimis Standards for Soils, the applicant shall evaluate the
potentzal for the migration of 501l contaminants to cause an exceedance of the De Mmimis Groundwater
Standards as provided in the Voluniary Remediation Guidance Manual and shall inplement control(s) as
necessary to limit such migration and mitigate potential future impacts to groundwater quality.

9.2b. De Minimis Standards for Groundwater. — The De Minimis Standards for groundwater
shall be determined as follows:

92.b.1. Groundwater contaminant concentration lirmits established in the Logislative Rule
entitled “Requirements Governing Groundwater Standards™ (47CSR12);

9.2.5.2. For those contaminanis where a concentration limit has not been cstabhished in
4TCSR 12, the higher numerical value of the following:

9.2b.2.A. The Risk-Based Concentrations {RBCs) for human health for residential site
vsecs will be used as presented in Table 60-3B; or

9.2.b.2.B. Natural background levels for cach constituent as determined by sampling and
statistical analyses completed using methods provided in the Voluntary Remediation Program Guidance
Manual and/or data sources approved by the Secretary.
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9.2.c. Vapor Inhalation Pathway, — De Minimis Human Health Standards for soil and groundwater
do not include health effects and cancer risks associated with the inhalation of vapors originating from these
media,_Exposures occursing from the inhalation of Contaminants of Concern in vapor originating from
these media must be evaluated following procedures outlined in the Voluntary Remediation Program
Guidance Manual.

9.3, Fhuman Health - Uniform Risk-Tased Standard. — This standard sets forth uniform, approved
methodologies, exposure factors, and other input variables needed to calculate site risks for residential or
nonresidential land uses. The Seerctary recognizes that there may be instances where the pre-established
input variables may not be applicable to a site, and thus will allow for site-specific vanables to replace the
defautt variables with adequate technical justification. Typical parameters that may require site-specific
input include soil attenmation factors, site-specific hydrogeologic properties, gxposure factors based on
designated land and water uses, and institutional controls used to manage potential cxposure to site
contamination.

9.3.a. Uniform Risk-Based Standards for Surface Soils/Sediments. — The applicant shall derive
surface soil and sediment remediation standards for residential or industrial land uwses by applying site-

specific information to the equations and constants from the Department-s-Uniform-Risk-Based-Voluntary
Remediation Program Guidance Manual or other equations and constants approved by the Scoretary

considering reasonably anticipated future land and water use.

9.3.b. Uniform Risk-Based Standards for Subsurface Soils. — The applicant shall derive subsurface
soil remediation values based on:

9.3.b.1. Migration potentials;
9.3.b.2. Leaching potentials; and

9.3.5.3. Soil saturation concentrations. - The cquations and constants described in the

Department’s-UniformRisle-Based-Voluntary Remediation Program Guidance Manual or other equations
and constanis approved by the Secretary,

9.3.¢. Uniform Risk-Based Standard for Groundwater. — The applicant shall derive groundwater
remediation values based on:

9.3.c.1. The Potential for the Groundwater to Serve as a Source of Drinking Water. — The
applicant shall not consider as a current or potential drinking water source cither groundwater that has a
background total dissolved sohds content greater than 2500 milligrams per liter (mg/1), or groundwater that
the applicant can demonstrate, to the Secretary’s satisfaction, 15 not bemg used as a drinking water source,
cannot be used for futwre drnking water sources, and 1s not hydrologically connected to an aquifer being
used for drinking water; and

9.3.¢.2. Migration Potentials, — The applicant shall apply the equations and constants described

in the Depastment’s-Mmfonn-Risk-Based-Yoluntary Remediation Program Guidance_Manual or other

equations and constants approved by the Secretary.

9.3.d_Uniform Risk-Based Standard for Surface Water. — The applicant shall meet the Surface
Water Quality Standards developed in 47CSR2. For those chemicals not listed m the Surface Water Quaht:

Standards, applicant shall derive standards based on potential exposures to surface water,
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6.3.c. Uniform Risk-Based Standard for the Vapor Inhalation Pathway. — The applicant shall use

the methods outlined in the Voluntary Remediation Program Guidance Manual or other methods approved

by the Secretary to establish Uniform Risk-Based Standards that protect current and reasonably anticipated
future receptors from the exposure to Contaminants of Concern present in the vapor pathway.

9.3.f Carcinogens. — For individual known or suspected carcinogens, the applicant shall establish
remedial standards denved under subdivisions 9.3.a, 9.3.b, and 9.3 .¢ of this rule at levels which represent
an excess upper-bound lifetime risk of between one in ten thousand to one in one million (1x10* to 1x10-
), If carcinogenic risk greater than 1x10°° is considered for development of residential remediation goals
or greater than 1 x 107, for development of industrial remediation goals, the applicant shall provide public
notification as specificd m subsection 7.3 of this rule.

9.3.eg. Systemic Toxicants. — For individual systemic toxicanis, remedial standards derived under
subdivisions 9.3.a, 9.3.b, and 9.3.c of this rule shall represent levels to which the human population could
be exposed without apprectable risk of deleterious effect, where the hazard quotient shall not exceed 1.

9.3.4;. If & contaminant exhibits both carcinogenic and non-carcinogenic <ffects, then the apphcant
shall use the more conscrvative risk-based standard (i.c., the lower of the two valucs) as the remediation
standard.

2.3.4i. Cumulative Site Risk. ~ Cumulative upper-bound sstimate of site risk per receptor from
exposure to known or suspected carcinogens shall not exceed one in ten thousand (1x10%). WWhereThe
upper-bound estimate of the harard index for cach receptor shall not exceed one (1) where multiple systemic

toxicants affect the same target organ or act by the same methed of toxicity, the-upper-bound-estimate-of
hazard-ndexshall-net-excesddor 1 0or where it is not determined whether multiple systemic toxicants

affect the same organ.

034 Should the sitc meet uniform risk-bascd seil-er—proundwater concentrations for all
applicable media and related sxposurs routes, the applicant shall taks no further action with regard to human

receptors-these-media.

9.4, Human Health - Site-Specific Risk-Based Standard. — The applicant shall detennine Site-Specific
Risk-Based Standards using one or 2 combination of a BHHRA as described in subsection 8.4 of this rule
or a RRA as described in subsection 8.6 of this rule. In establishing the remediation standard under this
scction, the applicant shall consider the potential for cxposure fo site contammants under current and
reasonably anticipated future land and water use and the application of institutional and engincering
controls.

9.4.a. Carcinogens. — For individual known or suspected carcinogens, the applicant shall establish
remedial standards derrved under subsection 9.4 at lovels which represent an exesss upper-bound lifetime
risk of between one in ten thousand o one in one million (Ix10-to 1x10-%). If the applicant considers
carcinogenic risk greater than 1x10° for individual carcinogens for development of residential remediation
goals, or greater than 1 x 107 for development of industrial remediation goals, then the applicant shall
provide public notification as specified in subsection 7.3 of this rule.

9.4.b. Systemic Toxicants. — For mdividual systomic toxicants, remedial standards shall represent
levels to which the human population could be exposed without appreciable risk of deleterious effect, where
the hazard quotient shall pot exceed 1. Wherelhe upper-bound estimate of the hazard index for each
receptor shall also not exceed ong (13 whers multiple systemic toxicants affsct the same target organ or act
by the same method of toxicity, the-hazord-mdex-shall-not-exceed-L-or-100r whers it is not determined
whether multiple systemic toxicants affect the same organ.
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9.4.c. If a contaminant exhibits both carcinogenic and not-carcinogenic effects, then the applicant
shall use the more protective risk-based standard (1.c., the lower of the two values) as the remediation
standard.

9.4.d. If probabilistic risk assessment methods are used in cstablishing the remedial standards or
demonstrating the acceptability of the proposed remedial altemative, exposure levels shatl approximate the
90tk percentile of the exposure distribution.

9.4.¢. Groundwater. ~ The applicant shall establish remedial standards for groondwater using the
following considerations:

9.4.6.]1. Potential recoptors based on the current and reasonably anticipated future use of
groundwater_and all potential exposure pathwavs. including the migration of Contaminants of Concern in

vapor;

9.4.¢.2. The potential for groundwater to serve as a drinking water sourcs, as defined in
paragraph 9.3.¢c.1 of this rule;

9.4.e.32. Site-specific sources of contaminants;

9.4.e4. Natural environmental conditions affecting the fate and transport of contammants,
such as natural attcnuation processes, as determined by scientific methods set forth in the Department’s
Voluntary Remediation Program Guidance Manual, and

9.4.¢.5. Institutional and enginecring controls.

0.4.f. Soil - The applicant shall establish remedial standards for soil/'scdiments using the following
considerations:

9.4.£1. Potential receptors based on the current and reasonably anticipated future use of the
stte and all potential exposure pathways, including the migration of Contaminants of Concern in vapor;

9.4.£2. Site-specific sources of contaminants;

S.4.£3. Natural environmental conditions affecting the fate and transport of contaminants, such
as natural attenuation processcs, as determined by scientific methods set forth in the Department’s
Voluntary Remediation Program Guidance Manual; and

9.4.f4. Instittional and engincering controls.

9.4.g. The Secretary shall incorporate the equations and constants for risk-based standards into a
guidance document, along with other relevant information for establishing and applying the standards to
specific sites. The Secretary shall revise the guidance document from time to tine as needed to incorporate
scientific advancamncents and new or alternative nisk assessment and methods. The guidance docurment, any
subscquent revisions, and any alternative risk asscssment methods proposed by an applicant shall be
reviewed by independent scientists recognized as experts in relevant risk assessment disciplines. The
Secretary shall mcorporate, as appropriate, the comments of scientific reviewers into the guidance
document or decisions regarding risk-based standards or methods,
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9.5. Ecological - De Minimis Screening Evaluation. — This standard sets forth uniform, pre-approved
methodologics, exposure assumptions, and othor input variables necded to evalate whether complete
exposure pathways exist for aquatic and terrestrial ecological receptors of concern. The Seoretary
recognizes that there may be instances where the pre-established mput variables may not be applicable to a
site, and thus will allow for sitc-specific variables to mdicate whether an ccological risk asscssment s
needed.

9.5.a. Typical parameters that the applicant shall consider when evaluating whether or not to
petforin an ecological risk assessment inclode, but are not limited to, the following:

95.a.1. An cvalvation of whether a complete cxposurc pathway oxists. If no complete
cxposure pathway exists because either the comtamination is restricted in movement or there are no
ecological receptors of concern, then no ecological risk exists {e.g., if the majonty of the sito 1s paved with
roads and buildings, no pathway exists);

9.5.2.2. Some sites may be screened out and not require evaluation given their size, ostimated
nsk to ccological receptors, or lack of valued ccological receptors, including threatened or endangered
species;

9.5.a.2. Consideration of local conditions in order to assess whether a site is degrading an
aguatic environment. In cases where the site doos not present an ecological risk over and above "local

conditions” and further release of contaminants mto the aquatic environment has been stopped, there will
not be a nced for further evaluation;

9.5.a.4. A definition of what level of ecological resource is considered vahied (g g, individual,
population, community. or ecosystemy, and

9.5.a.5. If for cach contaminated media, harm s readily apparent and a condition of significant
risk of harm te the sitc biota and habitats clearly oxists, further ecological risk characterization would be
redundant and 1s not required. The applicant can then proceed directly to the romedy evaluation.

9.5.b. The following are conditions which may be considered indicators of the need for an
cecological risk assessment:

9.5.b.1. Stressors have migrated off-site and become widely distributed in the environment,

95.b.2. Wildlife or ecological resources of concern arc exposed or have potential for
significant exposure to stressors from a site, either on or off-site;

9.5.b.3. Remediation of stressors at a site has the potential to sxpose ccological resources of
concern to further impacts;

9.5.b.4. A potential exists for indirect or comulative impacts to scosystems of concern;
9.5.b.5. Rare or sensitive species of concern are potentially impacted;,

9.5b.6. Adverse ecological effects have been observed in an otherwise high-quality habitat;
and

9.5.0.7. Projected land use involves sensitive scosystems.
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9.5.c. Should the ecological sereening evaluation indicate no complete exposure pathways or other
conditions specificd in subdivision 9.5.a. of this rule exist, or the site meets the Sereening-Ecological De
Mmmus Screening Evaluation outlined in the Voluntary Remediation Program Guidance Manual, the
applicant shall take no further action_regarding ecological receptors. and-the-Secrstary—rav-issue—the
Cestifieate-of Completion-

9.6, Ecological - Uniform Ecological Evaluation. — The Uniform Ecelegical Evaluation establishes
benchmark levels that do not present a significant risk to potential scological receptors. I, during initial
screening, the applicant finds the site meets these standards, the apphicant shall take no further remedial
action or perfortn further characterization, and the site is eligible for isseance of a Ceartificate of Completion
by the Secretary. If at any time during charactorization or remedial action the apphcant shows that the site
meets the Uniform Ecelogical Evaluation, the applicant shall take no further action, and the Secretary may
issue the Certificate of Completion. If site contammmants exceed benchmark criteria, the applicant may
propose remediation goals protective of ecelogical receptors of concern.  If the applicant chooses fo
remediate to benchimark levels, he or she shall use the following:

9.6.a. Uniform Standards for Soils (0-4 feet) shall be the highest of the following numerical valucs:

G.6.2.1. Benchmarks for relevant ecological receptors that consider direct contact sxposures,

as presented in Department-suidunce-decumentsthe Voluntary Remediation Program Guidance Manual,

o7

9.6.a.2. Natural or anthropogenic background levels for cach constituent as determined by
sampling and statistical analyses completed using methods presented in the Voluntary Remediation
Program Guidance Manual and/or data sources approved by the Sceretary.

9.6.b. Uniform Standards for Sediments (0-6 inches) shall be the highest of the following nurnerical
values:

9.6.b.1. Benchmarks for rolevant ccological receptors that consider direct contact exposures,

as presenicd in Departmentsuid doeumenis—the Voluntary Remediation Program Guidance Manual,

or

9.6.b.2. Natural or anthropogenic background levels for cach constituent as determined by
sarmpling and statistical analyses completed using methods presented in the Voluntary Remediation
Program Guidance Manual and/or data sources approved by the Secretary.

9.6.c. Uniform Standards for Surface Water shall be the highest of thefollowing numerical value:

9.6.c.1. Apphcable State water quality criteria, as established in the Legislative Rule ontitled
“Requirements (Governing Water Quality Standards” (47CSR2); or

9.6.¢.2. For those contaminants where State water quality criteria have not been established,
the applicant shall use the following, in order of preference:

96.c2A

ag o e ; o8
deeumm&a—eﬁb S. EPA Regwn IH Bmloglcal Tmhmcal Assmtancc Gmup gBTAG: Fresh“ atc:r Screcmng
Benchmarks.
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9.6.c2B.__U.S. EPA Region IV Ecological Risk Asscssment Supplemental Guidance

(ERASG).

9.6.¢.2.C. Applicable NOAEL (No Observable Adverse Effect Level, if available, or ten
pereent {10%) of the LOAEL (Lowest Observable Adverse Effect Level) values, ag presented in the
Voluntary Remediation Program Guidance Manual. for contaminants that do not have BTAG or ERASG

freshwater screening benchimarks: or

9.6.¢,.2.D. Natwral or anthropogenie background levels for each constituent as determined
by sampling and statistical analyses completed using methods presented in the Voluntary Remediation
Program Guidance Manual or approved by the Sceretary.

9.6.d. Uniform Standards for Groundwater. — Where groundwater is expected to mmpact surface
water, the uniform standards for groundwater shall be the highest of the following numerical value:

9.6.d.1. Applicable State water quality criteria, as established in the Legislative Rule entitled
“Requirements Governing Water Quality Standards™ (47CSR2); or

9.6.d.2. For those contarminants where State water guality criteria have not been estabhished,
the applicant shall use the higher of the following:

9.6.d.2.A. Applicable NOAEL (No Observable Adverse Effect Level) if available, or ten
percent ( 10%) of the LOAFEL (Lowest Observable Adverse Effect Level) values, as prcscntcd n
AT 1 5 1

s-the Voluntary Remediation Program Guidance Manual; o

9.6.d.2.B. Background levels for cach constituent as determined by sampling and statistical
analyses completed uvsing methods presented in the Voluntary Remediation Program Guidance Manual or
approved by the Sccretary.

9.7. Ecological - Site-Specific Risk-Based Standard. — The applicant shall develop Site-Specific Risk-
Based Standards using the procedures and factors estabhshed by this subsection,

9.7.a. In establishing the remediation standard vnder this subsection, the applicant shall consider
the potential for exposwre of ccological receptors of concem to site contaminants vnder current and
reasonably anticipated futwre land and water usc and the application of institutional and e¢ngincering
controls.

%.7.b. For individual toxicants, remedial standards shall represent levels to which sensitive (ie.,
threatened or endangered) scological population(s) could be exposed without appreciable risk of deleterious
effect, where the hazard index shall not exceed one. For non-sensitive ccological receptors, the applicant
shall use a weight-of-evidence approach to establish acceptable remedial standards.

9.7.¢. If the applicant uses probabilistic risk assessment methods in establishing the remedial
standards or demonstrating the acceptability of the proposed remedial altemative, exposure kevels shall

approximate the 90th porcentile of the exposure distribution.

97d. The applicant shall establish remedial standards for seil, sediment, surface water, or
groundwater using the following considerations:

9.7.d.1. Potential receptors of concem based on the eurrent and reasonably anticipated use of
the site;
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9.7.4.2. Site-specific sources of contaminants;

9.7.4.3. Natural envirommentat conditions affectng the fate and transport of contaminants,
such as natural attenuation processes, as determined by scientific methods set forth in the Veluntary
Remediation Program Guidance Manual; and

9.7.d4.4. Institutional and engineering controls,

9.7.¢. The Secretary shall incorporate the equations and constants into a guidance document, along
with other relevant infermation for establishing and applying such standards to specific sites. The Scerctary
shall revise the guidance document from time to time as needed to incorporate scientific advancements and
new or alternative risk asscssment methods. The guidance document, any subsequent revisions, and any
alternative risk assessment methods proposed by an applicant will be reviewed by independent scientists
recognized as experts m refevant risk assessment disciplines. The Department shall incorporate, as
appropriate, the comments of scientific reviewers into the guidance document.

9.8. Remediation Measures. — The applicant may attain any of the remediation standards through one
or more remediation activities that can include treatment, removal, engincering or institutional controls,
and patural attenuation mcluding, but not limited to, innovative or other demonstrated measures.

9.8.2. Remedy Evaluation. - In selecting a remedial action from among alternatives that achieve
the goal of cost effective protection of human health and the environment, the applicant shall balance the
following factors, ensuring that no single factor predominates over the others. The applicant shall select
the remedy that protects human health and the environment using the following eriteria:

9.8.2.1. The effectiveness of the remedy in protecting human health and the environment,
9.8.a.2. The reliability of the remedial action in achicving the standards over the long term;

9.8.2.3. Short-term risks to the affected community, those engaged in the remedial action
effort, and to the environment posed by the implementation of the remedial action;

9.8.a.4. The acceptability of the remedial action to the affected community,

9.8.a.5. The implomentability and technical practicability of the remedial action from an
engineering perspective;

9.8.a.6. Meets protectiveness goal at lowest cost; and
9.8.a.7. Considers net environmental benefits of the remedial action.

9.9. Natural Attenuation, — The applicant may request that the Secretary approve a remediation plan
based upon natoral processes of degradation and attenuation of contaminants. A roquest submitted to the
Secretary under this subsection shall mclude a description of site-specific conditions, meluding written
documentation of projected groundwater usc in the contaminated arca basod on cumrent State or local
government planning efforts, the technical basis for the request, and any other information requested by the
Secretary to thoroughly evaluate the request. In addition, the person making the request must demonstrate
to the satisfaction of the Secrefary:
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99.a. That the contaminant has the capacity to degrade or attemuate under the site-specific
conditions;

9.9.b. That the contaminant area, such a3 a groumdwater plume or soil voluime, is not increasing in
size or, because of natural attenuation processes, that the rate of contaminant degradation is demonstrably
more rapid than the rate of contaminant migration, and that all sources of contamination and free product
have been controlled or removed where practicable;

9.9.¢. That the time and direction of contaminant travel can be predicted with reasonable certainty;

9.9d. That contaminant migration will not result in any violation of applicable groundwater
standards at any existing or reasonably foreseeable receptor,

99.¢. If the confammants have migrated onto adjacent properties, the owner must demonstrate
that:

9.9.¢c.1. Such propertics arc served by an existing pubhic water supply system dependent on
surface waters or hydraulically isolated groundwater, or

9.9.¢e.2. The owners of the properties have consented m writing to allow contaminant migration
onto their property.

9.9f That, if the contaminant plume is expected to intercept surface waters, the groundwater
discharge beyond the sediment/water interface will not possess contaminant concentrations that would
result in violations of standards for surface waters contained in the Legislative Rule entitled *“Requiraments
Governing Water Quality Standards™ (47CSR2), or in the case of contaminants for which a water quality
standard has not been developed, will not possess contaminant concentrations in excess of a human health
or gcological risk-based standard;

9.9.g. That the person making the request will implement a groundwater momitoring program
sufficient to document the degradation and attenuation of contaminants and contaminant by-pmducts within
and down-gradient of the plume and to detect contammants and contaminant by-products pnor to the;r
reachmg any emstmg or foreseeable receptor. oH i v 2

shely i The apphcant may sansfy the rcqutrement for
groundwater monitoring upon successful completion of alt of the following, as determined by the Secrctary:

9.9.g.1. Installation of an adequate number of appropniately located groundwater monttoring
walls;

99,02 Collection of a minmimum of four years of semiannual groundwater monitoring data
for site-related contantinants to demonstrate the site meets conditions as specified in subdivision 9.9.b; and

9.9.4.3. Use of an attenuation model approved by the Seeretary and calibrated using the
aforementioned data. The model must be capable of reliably estimating the extent of contaminant impacts

to groundwater and the time required to achieve the applicable groundwater standard;

9.9h. That all necessary access agreements needed to monitor groundwater quality pursuant to
subdivision 9.9.g of this section have been or can be obtained; and
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9.9.1. That the proposed remediation plan would be consistent with all other environmental laws.
£60-3-10. Work Plan.

10.1. Submittal of Work Plans. — The applicant or the applicant’s licensed remediation specialist or
contractor shall submit to the Secretary clectronic coptes of the appropriate work plans and reports as
required by the parties' Voluntary Remediation Agreoment.

10.2. Action on Work Plans,

10.2.a. The Secretary may, based upon accuracy, quality, and completeness, cither approve or
disapprove a work plan or report submitted by the applicant or the applicant's licensed remediation specialist
or contractor.

10.2.b. The Secretary shall notify the applicant in writing within five days of his or her disapproval
of the proposed work plan. The written notice shall contain the specific reasons that the Secretary
disapproved the work plan or report and a description of the additional information the Secretary needs n
order to approve the work plan or report.

10.2.c. Ifthe Sceretary disapproves a work plan or report as submitted, the applicant must resubmit
the work plan or report or termmate the agreement pursuant to W, Va. Code § 22-22-9,

10.3. Timing of Submittal and Review.

10.3.a. The Secretary shall cither approve or disapprove all work plans and reports in writing within
30 days of receipt {(or within a shorter period if specified in the parties’ Voluntary Remediation Agrecment)
and send the approval or disapproval to the applicant within that 30-dav peried. The partics may mutaally
agrec to an oxtension of time for the Sccretary to approve or disapprove the work plans or reports, in which
case, the partics shall confirm the extension in writing.

10.3.b. If the applicant resubmits work plans er reports, the Secretary shall approve or disapprove
the resubmilted work plans or reports in writing within 30 davs of receipt (or within a shorier period if
specified i the parties' Voluntary Remaediation Agreement), and send the appreval or disapproval to the
applicant within that 30-day period. Any action taken on resubmitted work plans or reports must be
confirmed in writing and reccived by the applicant within the 30-day period for acling on a resubmitted
application, or within such shorfer time specified in the partics’ Voluntary Remediation Agreement. The
parties may mutually agree fo an extension of time for the Scoretary to approve or disapprove resubmitted
work plans or reports, in which case, the parties shall confirm the extension in writing. H-the-Seeretary

S B8 esub & B Of5--H LSy S OFSES

10.3.c. H the Secrctary doss not approve or disapprove work plans or reports within 30 days of
recept or within a shorter time as specified in the parties’ Voluntary Remediation Agreement, or if the
Secretary does not approve or disapprove resubmitted work plans or reports within 30 days of receipt or
within a shorter time as specified in the parties’ Volurtary Remediation Agreement, then the work plans or
reports will be decmed approved, unless the Sccrotary determines that the work plans or reports arc
materially inaccurate.

10.4. Notice. — Any notice required to be given under the provisions of this section shall be in writing
and sent electronically with proof of receipt required, or as specified in the parties’ Voluntary Remediation
Agreement. Notice is complete upon receipt.
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10.5. Completoness and Quality of Work Plans, — In reviewing work plans for quality and
completeness, the Sceretary may require the work plans to mclude all of the following:

10.5.a. Documentation of the investigation conducted by the applicant in preparing the work plan;

10.5.b. A description of assossments and other work, if any, to be performed by the applicant to
further determine the nature and extent of the actual or thrzatened release;

10.5.c. A description of risk assessments, if any, to be conducted by the applicant to show the
appropriatencss of the propesed remedy for the site,

10.5.d. A statement of worl to be conducted to accomplish the proposed remediation m accordance
with the risk protocol and remediation standards established under sections 8 and 9 of this role, and a
schedule for the implementation of all tasks set forth in the proposed statement of woik;

10.5.c. The applicant’s verification sampling plan to determme the adequacy of the remediation;
and

1051 Other necessary supporting plans or information as deemed appropriate by the party
conducting the remediation.

§60-3-11. Final Report.

11.1. This section sets forth the requirements for the submittal and contents of the final report for a
site. The applicant may prepare and submit the final report when the applicant has met all applicable
standards developed for the site.

11.2. The applicant may subdivide sites for the purpose of preparing final reports.

11.3. The final report shall inclnde_or mcorporate by reference all data and information needed to
docwment and verify that the site meets all applicable standards and that the applicant has completed all
activities specified in the Voluntary Remediation Agreement. The applicant shall provids a complete
bibliographic reference for cach document being incorporated by reference or place in appendices to the
final report all supporting documentation, such as sample collection records, ficld monitoring data,
laboratory reports, relevant comvrespondence, and permits. The apphicant may include maps, drawings,
photographs, tables, and other aids to visualization and data presentation. The applicant shall sabmit an
electronic copy of the final report.

el b5 The applicant shall provide the names, addresses, telephone numbers, and email addresses (if
available) of the current owners and operators of the site, the owners and/or operators conducting the
remediation (if different), and the licensed remediation specialist. The applicant shall also provide
wndividual names and titles for management contacts for each hsted firm or orgamzation.
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11.65. The applicant shall clearly identify the site focation by providing the street address, legal
description (including let-aad-bloele-deoed book and page numbers and tax parcel identification numbers),
and a site location map.

11.36. The applicant shall describe ongoing work, such as site cover or treatment system operation and
maintenance or groundwater or surface water monitoring, including descriptions of planmed activities and
schedules. Where ongomg work continues after issuance of the Certificate of Completion, the applicant
shall include provision for recovery of costs incurred by the Department in implementing and oversesing
remediation activities.

11.87. The apphicant shall append to the final report copics of the documents recorded or to be recorded
if institutional controls, such as deed restrictions or land use covenanis, are part of the remediation program:

Fhe-appheantshall-also-provide—in-electromeformat, mcluding a site map showing the area(s) subject to

mstitutional controls.

11.88. The applicant; or the applicant’s authorized agent; and the licensed remediation specialist shall
certify m writing the completeness and accuracy of the final report. The form of this certification shall be
as follows:

I hereby certify that the information presented in this report is, to the best of my knowledge and belief,
true, accurate, and complete, having been prepared under a systern and organization designed to

produce true, accurate, and complete information.

If the authorized agent and the licensed remediation specialist arc the same, a single signature will be
sufficient.

§60-3-12. Certificate of Completion,
12.1. Completion of Remediation.

12.1.a. A voluntary remediation is complete when the site meets applicable standards and all work
has been completed as comtemplated in the Voluntary Remediation Agresment.

12.1.b. When a sitc mects applicable standards and the applicant has completed all work required
by the Voluntary Remediation Agreement to meet applicable standards, the liconsed remediation specialist
shall issuc a final report to the applicant. The report shall explain how the applicant has demonstrated
compliance with the requirements of the Voluntary Remediation Agreement.

12.1.c. The applicant to whoin the licensed remediation specialist has issued a final report may do
cither of the following:

12.1.c.1. Request a Certificate of Completion from the Secretary, as provided in subsection
12.2 of this rule; or

12.1¢.2. Request a Certificate of Completion from the heensed remediation specialist, when
applicable, as provided in subsection 12.4 of this rule.

12.2. Issuance of Certificate of Completion by the Secretary.

12.2.a. Upon receiving the request provided in paragraph 12.1.c.1 of this ruls, the Secretary shall
cvaluate the final report provided by the applicant and determine, within 60 days, whether the licensed
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remediation specialist properly issued the final report. When reviewing a final report, the Secretary shall
only consider whether:

12.2.a.1. The site meets applicable standards for those arcas of the site and for those
contaminants identificd in the Voluntary Remediation Agreement; and

12.2.a.2, The applicant has complied with the Voluntary Remediation Agreement and any
approved work plans for the site.

12.2b. If the Secretary agrees that the hiconsed remediation specialist properdy issued the final
report, the Secretary shall issue a Certificate of Completion within 60 days of receipt of the applicant’s
request for a Certificate of Completion.

12.2.¢c. If the Secretary does not agree that the licensed remediation specialist properly issued the
final report, the Secretary shall, within the 00-day review period provided for review of a request for
Certificate of Completion, provide written notification to the applicant stating in detail the reasons why he
or she does not deem the report properly ssued and indicating any further action the apphcant must take in
order for the Secretary to issuc the Certificate. Upon receipt of the notification, the applicant may:

12.2.c.1. Instruct the licensed remediation specialist to take the further action identified by the
Seeretary, or

12.2.c.2. Terminate the Vohintary Remediation Agreement.
12.3. Contents of the Certificate of Completion,
12.3.a. The Certificate of Completion shall attach or incorporate the followmg:

123.a.1. A _lcgal description of the site to which the Certificate of Completion pertains,
meluding the deed book and page number and tax parcel identification number:

123.2.2. Alist of the contaminants of concern m gach environmental media for which the site
meets applicable remediation standards, and a list of the remediation standards applicable to cach media;

12.3.2.3. The Voluntary Remediation Agreement under which the site was remediated and/or
cvalvated;

12.3.a.4. The final report efissued by the licensed remediation speciahist; and
12.3.a.5. Any land use covenant or deed restriction imposed for purposss of mesting applicable
remediation standards including, where applicable, a description of any institutional or enginesring controls
emploved at the site for purposes of meeting applieable-the standards.
12.3.b. The Certificate of Completion shall provide that;

123b.1. The sitc that s described in the Certificate of Completion meets the applicable
standards as provided in section 9 of this rule;

12.3b.2. The applicant and the persons identified mn section 18 of the Act (A) are relieved of
Lability to the State for the release that caused the contamination that was the subject of the voluntary
remediation, and the State shall not institute any civil, criminal, or administrative action arising from the
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release and resulting contamination as long as the site continues to meet applicable standards in effect at
the time the Certificate was issued; and (B) shall not be subject to citizen suits or contribution actions with
regard to the contamination that was the subject of the Voluntary Remediation Agreement;

12.3.b.3. Where the agreement imposes an obligation that continues boyoend the cffective date
of the Certificate and those obligations arc no longer satisfied, with the result that the site no longer mests
the applicable standards approved for the remediation or continued compliance with the applicable standard
is threatened, the Secretary shall initiate action to inswre-cnsure the site is brought into compliance in
accordance with section 14 of this rule or rescind the covenant contained in this Certificate as it would
apply to the then-current owner or operators of the site and their successors and assigns;

12.3b.4. Except as provided in paragraph 12.3.b.3 of this rule, the Secretary may revoke a
Certificate of Completion or instead require further remediation of any site described m the Certificate of
Completion only where the Secretary has determined that a reopener has been triggered in accordance with
section 16 of this rule. Where a Certificate is revoked under this proviston, it is revoked only as to the then-
current owner or operator of the site and their successors and assigns, excopt in the case where fraud was
committed m demonstrating attainment at the site as provided in subdivision 16.1.a of this ruls. In this
latier case, the Certificate is revoked as it would apply to any person; and

12.3b.5. The duties and benefits of the Certificate of Completion are transferable to successors
and assigns of the applicant, subject to the obligations of any land use covenant referred to in the Cortificate
of Completion.

12.3.c. The Certificate of Completion contained in Appendix 60-3€D mests the requirements of
this section, The applicant and the Secretary may agree to additional provisions and modifications which
differ from the form in Appendix 60-3-€[), but which arc consistent with this rule.

12.4. Certificates of Completion Issued by Licensed Remediation Specialists.

12.4.a. A heensed remediation specialist may ssuc a Certificate of Completion for any sitc that
compthies with the De Minimis Standards set forth in subsections 9.2 and 9.5 of this mile, provided that the
hicensed remediation specialist issues a final report and gives the Secretary notice of his or her intention to
issue a Certificate of Completion for the site.

12.4b. A Certificate of Completion issued by a heensed remediation specialist shall comply with
subsection 12.3 of this rule.

12.4.c. The Secretary may object to the issnance of a Certificate of Completion by a licensed
remediation specialist within 30 days of receipt of notice of the Certificate’s issuance, as provided in
subdivision 12.4.a. of this ruls. If the Sccretary objects to issuance of the Certificate, the applicant may
take any of the actions allowed under subdivision 12.2.¢. of this rule. If the Secretary faiks to object within
the 30-day period, the licensed remediation specialist may issue the Certificate of Completion.

12.5. Effective Date.
12.5.a. A Certificate of Completion issued by the Sccrctary shall become effective when signed
by the Secretary or, where applicable, upon the filing of any land use covenant required by the Certificate,

whichever shall last oceur,

12.5b. A Certificate of Complstion issusd by a lcensed remediation specialist shall becoms
cffective when signed by the licensed remediation specialist after notice to the Secretary in accordance with
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subscction 12.4 of this rule, or, where applicable, upon the filing of any land use covenant required by the
Certificate, whichever shall last occur,
§60-3-13. Land Use Covenants.

13.1. Any limitation on the usc of a property that is required in order to meet applicable environmental
standards shall be contained in a fand use covenant, The use restrictions may include prohibiting residential
developmentuss of some or all of the site or requiring maintenance of engineering or mstitutional controls,

13.2. Contents of a fand use covenant

13.2.a. A land use covenant shall:

13.2.2.1. State that the instrument is an environmental covenant exccuted pursuant to the
Uniform Envirommental Covenants Act, W. Va, Code § 22-22B-1, et seq.;

13.2.2.2. Contain a legally sufficient description of the real property subject to the covenant;
13.2.2.3. Describe the activity and use limitations on the real property,
13.2.2.4. Identify every owner of record of a foe interest in the property;

13.2.a.3. Identify every holder of the land usc covenant within the meaning of W. Va. Code §
22-22B-26),;

13.2.2.6. Contain the notarized signature(s ) of the agency, every holder, and, unless waived by
the agency, every owner of the fee simple of the real property subject to the covenant;

13.2.a.7. Identify the name and location of any administrative record for the work performed
under the Act and this rule at the real property subject to the covenant;

13.2..8. State whether the applicant used residential or non-residential exposure assumptions
to comply with a site-specific remediation standard,

13.2.2.9. Provide requircments for notice within 10 days following transfer of a specificd
interest in, erconcerming propesed-changes in use of, or applications for building permits fer-or proposals
for any site work affecting the contamination ong the property subject to the covenant;

13.2.2.10. Contain a provision that the apphicant and its assigns and successors are relieved of
alt civil hability to the State for the release of contaminants and remediation activitics, as long as the

property mests applicable standards in cffect at the time the covenant was issued; and

13.2.2.11. Contain a map indicating the area or arcas to which specific activity and use
Himitations apply.

13.2.b. A land use covenant may:
13.2.b.1. Provide a brief narrative description of the confamination and remedy, including the

contaminants of concern, the pathways of exposure, limits on exposure, and the location and extent of the
contammation;
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13.2b.2. Grant rights of access to the property for purposes of implementation or enforcement
of the covenant;

13.2b.3. Provide requewements for periodic reporting describing compliance with the
covenant;

13.2b.4. Provide limitations on amendments or termination of the covenant in addition to
those specified in W, Va, Code §§ 22-22B-9 and 22-228-10; and

13.2.h.5. Provide rights of the holder in addition to the holder’s right to enforee the covenant
pursuant to W. Va. Code § 22-22B-11.

13.2.c. In addition to other conditions for approval of an eavironmental covenant, the Secretary
may require those persons he or she specifies as having inferests in the real property to sign the covenant.

13.3. The applicant for participation in the Voluntary Remediation Program shall record the land use
covenant I the decd book of cach county in which any portion of the site 1s located, retum the original
recorded document to the Secrctary, and provide a certified copy of the recorded covenant to cach of the
parties named m subsection 13.5 of this mule.

13.4. The land use covenant form contained in Appendix 60-3BE meets the requirements of this
section. The holders and the Secretary may agree to additional provistons or modifications that are not
inconsistent with this rule, the Voluntary Remediation and Redevelopment Act, or the Uniform

Environmental Covenants Act.

12.5. The applicant, property owner, or responsible party, as applicable, shall provide a copy of the
land use covenant to:

13.5.a. Each person who signed the covenant,
13.5.b. Each person holding a recorded mterest in the real property subject to the covenant,
13.5.c. Each person in possession of the real property subject to the covenant;

13.5.4. Each municipality or other unit of local government in which real property subject to the
covenant is kocated; and

13.5.e. Any other person the agency requires.

13.6. The applicant shall provide geographic information system (GIS) data in sither ESRI® shapefile
or a computer aided drafting format adequats to accurately delincate the area or areas to which specific land
use restrictions or instifutional confrols apply.

13.6.a. All GIS location data shall have a horizontal accuracy within 421.2 meters (404 foot)dn

13.6.5. All spatial data shall be in ong of the three following coordinate systems:

13.6.b.1. Universal Transverse Mercator (UTM) North American Datum 1983 {(NADS3) zone
17 North — meters (preferred);
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13.6.b.2. Geographic (Iatitude and Longitude) 1984 World Geodetic System {WGS84); or

13.6b.3. West Virginia State Plane Coordinate System, North or South zone as appropriate,
NAD27 or NADE3 — US Survey foet or meters.

13.7. The validity of a covenant is not affected by failure fo provide a copy of the covenant as required
under section 13.5 of this mle.

13.8. The duration, amendment, and termination of a land use covenant shall be governed by the
Uniform Environmental Covenants Act, W. Va. Code § 22-22B-1, et seq.

§60-3-14. Procedure where Certificate of Completion or Land Use Covenant is Violated,

14.1. If at any time the Secretary determines that an obligation imposed by the Centificate of
Complstion or by any land use covenant issued pursuant to the Act is not being satisfied with the result that
the sifc no longer mects the approved remediation standard or continued comphance with the remediation
standard is threatencd, the Secretary shall issue notice of the determination by providing written notice
through certified/registercd mail to the cutrent owner or operator of the site. The notice shall identify the
obligations that are not being satisfied and the appropriate corrective action that must be taken.

14.2. The covenant set forth in the Certificate of Completion and the provisions regarding relief from
hability in any land use covenant shall no longer apply to the current owner or operator of the site and their
successors and assigns upon the expiration of 60 days from the date of issuance of notice as provided in
subsection 14.1 of this rule, unless prior to that time the current owner or operator takes action to assure
ensurg that all obligations imposed by the Certificate are satisfied.

§60-3-15. Brownficlds Revolving Fund.
15.1. The Secretary may disburse moncy from the Brownficlds Revolving Fund to an ehgible apphcant
for site assessment or remediation of a brownfield, or for other eligible activitics to the extent monies are

available in the Brownfields Revolving Fund.

15.2. Eligible Applicants. — A person may apply for a foan from the Brownficlds Revolving Fund if
the applicant meets all of the followmg conditions:

15.2.a. The site meets the eligibility requirements for the Voluntary Remediation Program outlined
tn subsection 3.1 of this rule;

15.2.b. The applicant i1s able to certify that neither the applicant him- or her-self nor any member
of his or her immediate family caused or contributed to the contamination on the site;

15.2.c. The apphicant shall provide documentation demonstrating that the applicant:

15.2.c.1. Has alegal right to remediate the subject property through ownership or a logal access
agreement,

15.2.¢.2. Is authorized to mcur debt and enter into a legally binding loan agreement;

15.2.¢.3. Has the ability to repay the loan; and
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15.2c4. Is in compliance with the U.S. EPA’s All Appropriate Inquiry Rule to claim liability
protection as a bona fide prospective purchascr (BFPP), contignous property owner (CPO), or innocent
tandowner (11.0O).

13.3. Incligible Applicants. — An apphcant is incligible for Brownficlds Revolving Fund mencys if any
of the following is true:

13.3.a. Applicant was previously suspended, debarred, or declared incligible for federal assistance
programs; or

15.3.b. Apphlicantis currently delinquent in taxes, loan payments, or other indcbtedness to the State
of West Virginia or any political subdiviston.

15.4. Loan Apphications.

15.4.a. As provided in W, Va. Code § 22-22-5(a), after conducting a pre-application conference
with the Sccretary, any person who satisfies the criferia set forth i subscetion 13.2 of this ruls may apply
to the Secrctary for 2 loan to perform a site assessment or remediation at a brownficld site. The application
shall be on a form prescribed by the Secretary.

15.4b. The Secretary shall act upon a completed Brownfields Revolving Fund loan application
within 45 days of recetving it. The Secretary may approve the application, reject the application, or accept
the application subject to correction. The Secretary shall provide the applicant a reasonable amount of time

to make corrections specified by the Secretary.

15.4.c. The Secretary shall memorialize cach loan in 2 written document that identifics the amount
of the loan, the interest rate, and the repayment schedule.

15.5. Loan Conditions. - The Seccretary shall include the following conditions in the document
memortalizing the loan:

15.5.a. The applicant shall periodically report to the Secretary all expenditures of Brownfields
Revolving Fund loan fonds,

15.5.b. Where the applicant is the owner of the property upor which the site assessment 15 {o be
performed, the applicant shall execute a deed of trust or provide any other collateral of equal or greater

value to secure the loan.

15.5.c. Where the applicant is not the owner of the property upon which the site assessment is to
be performed, the applicant shall provids appropriats collateral to securs the loan.

15.6. Repayment.

15.6.a. The applicant shall repay the loan at a rate of interest determimed by the Secretary at the
time he or she approves the application. The loan shall be low interest.

15.6.b. The applicant shall repay the loan in equal nstallments over a period of no longer than ten
years, as allowed by the Secretary.

15.7. Additional Public Involvement and Public Notification Requirements.
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15.7.a. The applicant shall pay any costs the Department incurs in carrying out the provisions of
this subsection.

15.7.b. Public Notice of Application for the Voluntary Remediation Prograim. - The apphicant shall
produce and circulate a public notice of its application o the Voluntary Remediation Program in accordance
with subsection 7.1 of this rule, which shall also include the following:

15.7b.1. A summary of the proposed future use of the site; and

15.7.b.2. Asunumary of the public®s right under the Act to become mvolved in the development
and remediation and reuse of the site, as well as the time, dats, and location of an mformational meeting
the applicant will hold with regard to the application.

15.7b.3. The applicant shall publish the public notice once a week for fowr consecutive weeks
w a local newspaper of general circulation i the county where the brownfield remediation is proposed.

15.7.¢c. Public Notice Provided by the Sccretary. ~ The Sccretary shall provide the Public Notice
of Application outlined in paragraphs 15.7.b.1 through 15.7.b.3 above to:

15.7.c.1. The municipahity and county commission where the site is located; and

15.72.2. The county and/or municipahity land use agency or the arca’s Regional Planming and
Bevelopment Council created by W. Va. Code § 8-25-5.

15.7.¢.3. The Secretary may provide the summary to the 1.5, EPA, the U.S, Army Corps of
Engineers, the State Bureau for Public Health, and other State or federal agencies that may have an interest
in the remediation project.

15.7.d. Signage. - The applicant shall crect a sign on the brownficld site that:

15.74.1. Informs that community the site is entering the State’s Voluntary Remediation
Program;

13.7.d.2. Is placed on the property so that it is clearly visible and legible and s at lcast three
foct by four foct in dimension; and

15743, Includes the telephone number and address of the Department’s Office of
Environmental Remediation.

157¢ Comment Pertod and Informational Mecting on Public Notice of Application. ~ The
applicant shall provide a 30-day public comment period and hold an informational mesting on the
application, The public notice and comment period shall meet the following conditions:

13.7<.1. The 30-day comment period will begin cither on the imtial date of publication of the
Public Notice of Application or upen erection of a sign on the brownfisld site, whichever oceurs last.

15.72.2. The informational meeting shall occur in the community where the brownfield is
lecated by day 21 of the 30-day comment period. The applicant shall provide a2 mimmum of 15 days’ notice
for the meeting. The informational meeting shall address how remediation concems apply to the site,
including site risk issues such as key exposure assumptions, uncertaintics, populations considered, the
context of site risk to other risks, and how the remedy will address site risks.
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15.7f. Public Participation in Remediation and Reuse Planning. — Any person may ask to be
involved in the development of the brownficld remediation and reuse plan by making the request to
participate i writing to the Secretary during the 30-day comment period.  Aay person who files a request
may participate in the development of the remediation and reuse plan in person or by representative.

15.7.g. Public Involvement Plan. — The applicant shall establish a Public Involvement Plan if
requested by the public, county, municipality, or Secretary. The apphicant, in consultation with the persons
requesting to be mvolved in the remediation and reuse of a brownfield site, shall develop the Public
Involvement Plan within 30 days of receiving notice from the Secretary that a Public Tnvolvement Plan has
boen requested.  The Public Involvement Plan shall include, but is not limited to, the following:

15.7.g.1. Provisions for further moctings in the community; and

15.7.8.2. Opportunities for participants to review and comment on each work plan, as well as
review and comment on the Voluntary Remediation Agreement before it is finalized and aceepted by the
Sceretary.

15.7.g.3. The apphicant shall submit the Public Involvement Plan to the Secrctary for review
and approval prior to its implementation.

15.7.g.4. The approved Public Involvement Plan shall remain in effect until the Secretary
issucs the Certificate of Completion, or until the applicant withdraws from the Voluntary Remediation
Program.

15.7.g.5. The Sccretary shall consider comments from participants, as well as the applicant’s
responses to comments, regarding the Voluntary Revediation Agreement, work plans, and reports prior to

accepting the submission of these documents.

13.7h. Teochnical Assistance. — At any time duning the hife of the Public Involvement Plan,
participants other than the applicant may petition the Secretary for technical assistance related to:

15701, Reviewing site-related documents;
15.7h.2. Explaining technical information to stakcholders;

15.7h3.  Providing assistance in communicating the concerns of stakeholders to the
appropriate persons; or

15.7h.4. Any other arcas deemed appropriate by the Sccretary.

15.7h.5. Upon receipt of a petition for technical assistance, the Secretary and appheant, by
mutaal agreement, will develop a technical assistance component to the Public Involvement Plan. The
Secretary and the applicant shall consider comments from participants in the development of the technical

assistance component.

15.7.g. Notice of Certificate of Completion. — Upon the Secretary’s issuance of the Certificate of
Completion, he or she shall notify the mumicipality, county commission, and county or mumeipal land use
agency or the area’s Regional Planning and Development Council created by W, Va, Code § 8-25-3,

§060-3-16. Reopener Provisions.
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16.1. I at any time the Secretary determines that one of the reopener conditions in the Act has been
triggered, he or she shall 1ssuc notice of his or her determination by providing written notice threugh
cettified/registered mail to the initial remediator and the current ocoupant, and any other person who has
asked to be netificd of any actions regarding the site.

16.2. The Certificate of Completion previously issued for the site shall become null and void upon the
expiration of 60 days from the date of issuance of notice as providsd in subsection 16, 1, unless prior to such
time at least one of the following occurs:

16.2.a. Where the initial remediator secks to maintain the Certificate of Completion then in offsct,
the initial remediator shall:

16.2.2.1. Reopen and revise the Voluntary Remediation Agreement to the extent necessary to
return the site 1o its proviously agreed to state of remediation; or

16.2.2.2. Reopen and revise the Voluntary Remediation Agreement to the exfent necessary to
achieve an alternative appropriate standard as determined by the Sccretary;

16.2b. Where some person other than the initial remediator secks to maintain the Certificate of
Completion then in effect, the person shall enter into a Voluntary Remediation Agreement with the
Secretary in accordance with the requirements of this rule that contains provisions necessary to assure that
the property meects the staic of remediation previously agreed fo or another appropriatc standard as
determined by the Secretary.
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APPENDIX 60-3A

WEST VIRGINIA VOLUNTARY REMEDIATION AGREEMENT FOR

NO FURTHER ACTION INVESTIGATION ACTIVITIES

1. INTRODUCTION

The West Virginia Department of Environmental Protoction (WVDEP), by its Secretary,

and (Applicant) hercby enter into this Voluntary Remediation Agresment
(Agreement), pursvant to the Voluntary Remediation and Redovelopment Act, W. Va. Code § 22-
22-1, et seq. (the Act), for the purpose of investigating and, if warranted, remediating the property
that is the subject of this Agreement (the Site).

the-rvestigation-and remediation-ofthe-Site: Apphcant Feserves aﬂ nghts it may havc under
COmIon law, thc Wcst Vlrg:ma Code, and fcdcral statubes to seek contribution or indommnity.
WVDEP reserves all rights it may have under commeon law, the West Virginia Code, and federal
statutes to seck contribution or indemnity from persons other than Apphicant and those persons
identified in W. Va. Code § 22-22-18.

By entering into this Agreement, Applicant neither admits nor denies liability for the conditions
on the Site.

IL STATEMENT OF ELIGIBILITY

The Secretary has determined that the appheetionVoluntary Remediation Program Application
submutted by Applicant 1s c.omplcw and that Apphcaﬂt is chgxblc to partxc;patc int the Voiuntary
Remediation Program E BR z
&Bﬁwﬂﬁelds—ﬂeaﬂbma&md-ﬁm;} Howefver neither thc Secrctary 5 detcrmmatwn Of chglblhty
nor the enfry into this Agreement precludes any finding by the Secretary at a later date that the
Site poses an imminent and substantial threat to human health or the environment withan the
meaning of W. Va. Code §22-22-7(d). In addition, if the Secretary determines that Applicant
withheld or misrepresented information that would be relevant to Applicant’s cligibility, the
Sccretary may withdraw from this Agreement.

IH. PARTIES BOUND

This Agreement applies to and is binding upon Applicant, its officers, secretaries, principals,
employess, agents, successors, subsidiarics, and assigns and upon WVDEP, its smployees,
agents, and successors. The signatories to this Agreement certify that they are fully authorized to
execule and legally bind the parties they represent._No change in ownership, corporate, or
pactnership status of Applicant shall in any way alter its status or responsibilities under this
Agreement unless Applicant or WVDEP withdraws from this Program as provided herein,

Applicant shall provide a copy of this Agreement to any subsequent owners or successors before
Applicant transfers any ownership rights.

IV, DEFINITIONS
“Day” means a calendar day with the 24-hour period between 12:00 AM. - 12:00 AM.
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“No further action” means a site is cligible to receive a Certificate of Completion on the basis of
sitc assessment sampling or sampling dafa developed wnder a Voluntary Remediation Agrecment
which demonstrates that the site meets applicable standards.

“Rule” means the Voluntary Remediation and Redevelopment Rule, 60CSR3, promulgated
pursuant to W—the ActMmWMW

“Sate” has the meaning ascribed to it in the Act and, for purposes of this Agreement, means the
property focated in ., West Virginia, and is more particularty described in the

ieation f 1a3 Voluntary Remediation Program Apghcatlon submitted to
'WVDEP and acccpted by ietter dated

All other terms contained in this Agreement shall be used in the manner as defined by W, Va,
Code § 22-22-2 and the Rule.

Y. STATEMENT OF PURPOSE

This Agrecment sets forth necessary terms and conditions to satisfy the requirements of the Act
for the mvestigation and, if warranted, the remediation of the Site.

The activitics conducted by Appilcant undcr this Agrccmcnt arc subjcct to approval by WVDEP
as provided hercin. Applican 8 the-Site—The activitics
conducted by Applicant shall be conmstcnt W:ti'i this Agrccmcnt, all apphicable laws and rules,
and any appropriate guidance documents,

V1. EVALUATION OF SITE ASSESSMENT

Applicant has submitied a s ment-Site Asscssment Report as a part of the applieation

Voluntary Remediation Program Application. The site-assessment-Site_Asscssment Report was
accompanied by a HaalrepertFinal Report prepared by , & heonved-remediation

speetabst-L icensed Remediation Specialist (LRS), which states that the Site meots the applicable
standard described in Paragraph 15 of this Agrecment.

The partics agroe that the applicable remediation standard(s)-standards for this Site, and where
applicable, the engineering or institutional controls and any land use covenant to be imposed for
the property, sare as follows:

REMEDIATION STANDARDS (as per 60CSR3, Section 9)

Human Heaith Surface Sails
Subsurface Soils
Groundwater
Sediment
3 W

51



16.

17.

18.

G60CSR3

Receptors Media Remediation Standards
Ecological Soils

Groundwater

Sediment

Surface Water

ENGINEERING OR INSTITUTIONAL CONTROLS, AND LAND USE COVENANTS

Receptors o Media
| Human Health Surface Smls

Subsurface S m!;,

Groundwater

Sediment

| Beological Soils

Surface Water

oy

Groundwater
IO

Sediment

Swrface Water

The statutes and rules with which compliance is mandated in connection with the investigation or
remediation of this Site arc as follows:

(2) Amr Pollution Control Act, W. Va. Code § 22-5-1, dt seq;

{b) Watecr Pollution Control Act, W. Va. Code § 22-11-1, et scq.;

{c) Groundwater Protection Act, W. Va. Code § 22-12-1, et seq.;

{d) Hazardous Waste Management Act, W. Va, Code § 22-18-1, et seq.;

{e) Section 103(a) of Comprehensive Environmental Response, Compensation, and Liability Act,
42US.C. §9603(a);

{f) Section 304 of Emergency Planning and Community Right-To-Know Act, 42 U.S.C. § 11001
to 11050;

{(g) Ocecupational Safety and Health Act, 29 U.5.C. § 651 to 678;

{h) Resource Conservation and Recovery Act, 42 U.5.C. § 6901, et seq. and its State counterpart,
the West Virginia Solid Waste Management Act, W, Va. Code § 22-15-1, ¢t seq;

{i) Toxic Jubstances Control Act, 15 U.S.C. § 2601, et seq.; and

(1) Any applicable rule or rogulation promulgated thereunder.

WVDEP has reviewed the fnal-repert-Linal Report and the site-assessment-Site Assessment

Report submtted as a part of the appheatien-te-perheipate-m-the-Voluntary Remediation Program
Application and has concluded that the S1tc meets thc appht.abie standards &escnbed in Paragraph
15 of this Agrccmsnt E BLE: 4

Nothing herein shall be construed as restricting the inspection or access authority of WVDEP
under any law or rule.

VIi. RECORD PRESERVATION

52



19.

20.

21

22.

23.

2524,

60CSR3

Applicant agrees to preserve, for a minimum of three (3) years from the effective date of this
Agroement, all documents required by this Agreement and any other documents generated or
used to prepare the documents required by this Agreement. Upon request by WVDEP, Apphicant
shall make available to WVDEP the records or copies thereof.

VIII. RESERVATION OF RIGHTS

WVDEP and Applicant reserve all rights and defenses they may have pursuant to any available
legal authority wnless expressly waived herein,

Nothing herein is intended to release, discharge, or in any way affect any claims, causes of action,
or demands n law or equity which the parties may have against any person, firm, partnership, or
corporation not a party to this Agreement for any liabikity it may have arising out of, or relating in
any way to, the generation, storage, treatment, handling, transportation, release, or disposal of any
materials, hazardous substances, hazardous waste, contaminants, or pollstants at, to, or from the
Site. The parties to this Agreement expressly reserve all rights, claims, demands, and causes of
action they have against any and all other persons and entitics who arc not parties to this
Agreement, and as to cach other for matters not covered hereby.

Applicant reserves tha right to seck contribution, indemnity, or any other available remedy
against any persont found to be responsible or liable for contributions, indemnity, or otherwise for
any amounts which have been or will be expended by Applicant m comrection with the Site.

WYVDEP acknowledges that, pursuant to W, Va. Code § 22-22-18, Applicant upon receipt of the
Certificate of Completion, is not hable for claims for contribution concerning matters addressed
in the-Metumincr-ReosredintionWedePan-this Acreement or any related work plan.

XX, ADMINISTRATIVE COSTS

Applicant agrees to reimburse WVDEP for all of its reasonable administrative costs associated
with this Agreement in the amount of within thirty (30) days of the effective date of
this Agreement with a check made payable to the West Virginia Department of Environmental
Protection for deposit into the Voluntary Remediation Admimstrative Fund and be-mailed along

wrch a transm;itai lcttcr statmg the Site name and address to; &Mgﬁua—];@fmmm

West Virginia Departent of Environmental Protection
Office of Environmental Remediation
601 57" Strect SE

Charleston, WV 25304

Reimbursable costs under thig provision shall be those costs for which reimbursement is required
under the Rule,
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~XH—-X. EFFECTIVE DATE AND SUBSEQUENT MODIFICATION

The cffective date of this Agreement is the date on which the Applicant receives notice that the

The partics may amend this Agreement by mutual agreement. Amendments shall be in writing

If the Secretary determines that there 1s an imminent threat to the public, he or she may

XH--XE TERMINATION AND SATISFACTION

Upon completion of the Hnalsepert-Final Report prepared by the 1LRS, Applicant may seck a
Certificate of Completion from the Secretary. Upon receipt of a request for a Certificate of
Completion, the Secretary shall determine whether the Site meets applicable standards for those
areas of the Site and for those contaminants identified i this Agreement and whether Apphcant
has complied with this Agreement and any approved work plans for the Site. Upon making this
determination, the Sccretary shall issuc a Certificate of Completion which conforms substantially
to Appendix 60-3C of the Rule. Where this Agrcement requires a landusecovenantLand Use
Covenant, the Certificate of Completion shall not become effective until it is properky filed with
the Clerk of the County Commission of the county in which the property is located.

If the Seerctary determines that the eertifieate-Certificate of Completion should not be issued
because Applicant has not completed the work required by this Agroement and any approved
work plans or because the Site dogs not meet applicable standards, the Secrefary shall mitiate the
procedures relating to demial of a Certificate of Completion as provided in the Rule.

The provisions of this Agreement arc satisfied and this Agreement shall terminate when the

*¥--XH. REOPENER

Upon agreament of the parties or upon occurrence of one or more of the conditions of W. Va.
Code § 22-22-135, this Agreement may be reopened in accordance with the provisions of W, Va.

XL GOVERNING LAW

B mmdmsoriprovisions-dessribing-restrioHons-on
2725,

Secretary has signed it.
2826,

and effoctive when Applicant receives notice that the Secretary has signed it.
2907,

unilaterally modify or amend this Agreement.
3028,
3429

Sccretary issucs the Certificate of Completion.
2230,

Code § 22-22-15.
3331

This Agreement shall be governed by the laws of the State of West Virginia.

[SIGNATURES APPEAR ON THE FOLEOWING PAGE]
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Applicant

Printed Name:

Tile:

Signaturc Date

West Virginia Department of Environmental Protection

By:

Title:

Signature Date

[Include if Applicant is not owner of the Site and Agreement calls for land use covenant.]

, as ownar of the Site referenced in the above Agreement, hereby acknowledges
that this Agreement requires the mnposition of 4 land use covenant and, in consideration of the benefits
accruing to the Site from this Aprecment, I hersby agree to the mposition of such land use covenant and
agree to cooporate in the exccution and filing of the land use covenant.

Property Owner Name:

Signature Date
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APPENDIX 60-3B
WEST VIRGINIA VOLUNTARY REMEDIATION AGREEMENT FOR
INVESTIGATION AND REMEDIATION ACTEIVITIES
L INTRODUCTION

The West Virginia Department of Environmental Protection (WVDEP), by its Secretary, and
(Applicant) hereby enter into this Voluntary

Remediation Agreement { Agrcement), pursuant to the Voluntary Remediation and
Redevelopment Act, W. Va. Code § 22-22-1, ot seq. (the Act), for the purpose of investigating
and remediating the property that is the subject of this Agreement (the Sie).

the-irvestigation-and-remediation-ofthe-Site- Apphcant reserves aH nghts it may havc undcr
comnton law, thc Wcst Vl.rg:ma Code, and fcdcr&l statubes to seek contribution or indemmnity.
WVDEP reserves all rights it may have under commeon law, the West Virginia Code, and federal
statutes to seck contribution or indemnity from persons other than Apphicant and those persons
wdentified in W. Va. Code § 22-22-18.

By entering into this Agresment, Applicant neither admits nor denies liabihity for the conditions
on the Sitc.

IT. STATEMENT OF ELIGIBILITY

The Secretary has detormined that the spphieetionVoluntary Remediation Program Application
submutted by Applicant 1s complcw and that Apphcaﬂt is chgxblc to partxc;patc in thc Vo[untary
Remediation Program E B
&BHMW&&R&VGWF&ML&%} Hnwefvel neither thf: Secrctary 5 detcrmmatwn of chglblhty
nor the enfry into this Agreement precludes any finding by the Secretary at a later date that the
Site poses an imminent and substantial threat to human health or the environment within the
meaning of W, Va. Code § 22-22-7(d). In addition, if the Secretary determines that Applicant
withheld or misrepresented information that would be relevant to Applicant’s cligibility, the
Secretary may withdraw from this Agreement.

IFL PARTIES BOUND

This Agreement applies to and is binding upon Applicamt, its officers, secretaries, principals,
employess, agents, successors, subsidiarics, and assigns and upon WVDEP, its employees,
agents, and successors. The signatories to this Agreement certify that they are fully authorized to
execule and legally bind the parties they represent. No change in ownership, corporate, or
partnership status of Applicant shall in any way alter its status or responsibilities under this
Agreement unless Applicant or WVDEP withdraws from this Program as provided hercin.

Apphcaut shall provide a copy of t}us Agrccmcnt to any subscqucnt ewnsrs o successors before
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IV. DEFINITIONS

“Day” means a calendar day with the 24-hour period between 12:00 AM. - 12:00 AM

“Rule’ means the Voluntary Remediation and Redevelopment Rule, 60CSR3, promulgated
pursuant to the Act.

“Site” has the meaning ascribed to it in the Act and, for purposes of this Agreement, means the
property focated in » West Virginia, and s more particularly described in the
Appkea&a-ﬂ-ﬁeﬁ%ie&pa&mmﬁh@-\foiunmry Remediation Program Application submitted to
WVDEP and acc.cptcd bv letter dated —Aowap-depietingthesie boundariosand

All other terms contained in this Agreement shall be used in the manner as defined by W. Va.
Code § 22-22-2 or the Rule.

V. STATEMENT OF PURPOSE

This Agrecment sets forth necessary terms and conditions to satisfy the requirements of the Act
for the investigation and remediation of the Site.

The activitics conducted by Applxcam und:.r thlS Agrccmcm arc subj et to dpproval by WVDEP
as provided herein. Appliean @ or-the-Site~The activities
conducted by Applicant shali be conswtcrit Wlti'i thlS Agrcsmcnt, a]l apphicable laws and rules,
and arty appropriate guidance documents.

VI. WORK TO BE FERFORMED

All woik 1o be performed by Applicant pursuant to this Agreement shall be under the direction
and supervision of a licensed-remediation-speetakist-Licenscd Remediation Specialist (LRS).

Applicant may designate the heameé-mmdﬁtt—leﬁ-sp@@xahﬁ{—LRS as Appllcant 5 proj ject managcr
pursuant to Paragraph 3327 i

Applicant shall submit an-clectronic eepy-copics of a~voluntary remediation work plang and
reports which, when implemented, provides for the attainment of the applicable remediation

standards-specified i Paragraph 17 of this-Aereement.

[OPTIONAL LANGUAGE - If applicable:

Prior to the filing of the appheation-Yoluntary Remediation Program Application and prior to the
executton of this Agreement, Applicant has undertaken work at the Site. The LRS has accepted

and approved the following documents in support of the requirements of the Act for the
investigation and remediation of the Site!]

fList documents and reports submitted.]
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[OPTIONAL LANGUAGE - If applicable:

For the purposes of remediation and preparing Final Reports, Applicant may divide the Site into
separate areas, and use different human health and ecological remediation standards (e.g., De
Minimis, Uniform Risk-Based, and Site-Specific Risk-Based) for these individual areas.
Applicant currently contemplates that the Stte will be subdvided into the following areas:}

FProvide description of the subdivided areas.]
The voluntary remediation work plans submitted with this Agreement include the following:

[OPTIONAL EANGUAGE ~ If applicable:
Listwork plans by Site or Subdivided Areas.]

[OPTIONAL LANGUAGE - 1If apphcable:
No voluntary remediation work plans are submitted with this Agreement.)

1.

The parties agree that the remediation standards to be achieved at the Site, consistent with Section

9 of the Rule; and where applicable. the engineering or institutional controls and any land use

covenant to be imposed for the property, will be determined upon the Secretary’s approval of the

work plans and reports submitted in accordance with this Asreement,

o Fhestututes-mrd-reboswith-wliclrcomph trmtndntod-treontoctonwilr-the-mvorttgatonor
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VII. SUBMITTAL AND APPROVAL OF WORK PLANS OR REPORTS

Applicant shall submit clectronic copies of the following work plans or reports in accordance

with the following schedule-previded-in-this-Aoroament:

Document

Site Assessment Work Plan (SAWR) days after Agreement

Site_Assessment Report {SAR) days afior SAWP approval
Human Health & Ecolopgical Risk Assessment (HHERA) davs after SAR approval
Remedial Action Work Plan (RAWE) days after HETER A approvat
Remedial Action Completion Report (as applicable) days after RAWP approval

8

£
I3

2

When Applicant plans additional work plans or reports as a follow-up to initial or subsequent
activitics, or additional or revised work plans or reports are required to achicve the desired
remediation standards. Applicant shall submit electronic copics of the future work plans, reports,
and schedules m accordance with a modification to this Agreement.

The Secretary may, based upon accuracy, quality, and completeness, either approve or disapprove
a work plan or report submitted by Applicant.

If the Secretary disapproves a work plan or report, the Secretary must, within five (5) days of its
disapproval, notify Apphicant in writing that he or she has disapproved its work plan or report.
The written notice shall include a Hst specifving the reasons that the Secretary disapproved the
work plan or report and shall specify all additional information the Secretary needs mn order to
approve the work plan or report.

If the Secrctary disapproves a work plan or report as submitted, Applicant must resubmit the
work plan or report or terminate this Agreement as provided n-Reragreph-—+4-herem.

Except for the SimeleeportTmal Report as described m the Rule and Paragraph 2824 of this
Agreement, the Secretary shall either approve or disapprove all work plans and reports, mcluding

resubmitted work plans and reports, within thirty (30) davs of receipt-{fsherter-period-ay-be
specified}. The Sccretary shall take action on a work plan or report and send confirmation in

writing to Applicant within the thirty (30)-day period-tshorterperiodmmar-baspecified], The

parties may mutually agree to an extension of time for the Secretary to approve or disapprove the
work plans or reports, and conlirm the extonston i writing,
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If the Secretary does not approve or disapprove work plans or reports or resubmitied work plans

or reparts within thirty (30) days of receipt by the Scerctary-fshortertinemay-bespecified], then

the work plans or reports arc deemed approved unless the Scerctary determines the work plans or

Any notice required to be given under the provisions of this Agresment shall be in writing and
sent electronically with proof of receipt required. Notice is complete upon receipt.

2522

reports are materially maccurate,
2623
s dr ] 1E 1\ Is +.3
= PP Hes R GOBIreso-Ppro
2824,

Upon completion of the work contemplated by all work plans, Applicant shall submit to the
Secretary an electronic copy of the Snelrepest-Final Roport prepared by the Heensedramediation
spectalist LRS. along with 2 request for a Certificate of Completion as rcqmreci m the Rule. The
finalreport-Linal Report shall include alt information necessary for the Secretary to verify that
Applicant has completed all work contemplated by the work plans and provided all information
required by the Rule. Upon receiving the request for a Certificate of Complation, the Secretary
shall evaluate the SsslrepertFinal Report provided by Applicants and determine, within sixty
{60) days, whether the LRS properly issued the finalreport-Final Report.

ECVIH, ADDRESSES FOR ALL CORRESPONDENCE

The parties shall send all documents required by this Agreement, including reports, approvals,
notifications, disapprovals, and other conrespondence electronically to the following addresses or
to alternate addresses as Applicant or WVDEP may designate in writing.

{a) Documents to be submitied to WYDEP should be sent to:

West Virginia Depariment of Environmental Protection
Office of Environmental Remediation

601 57" Strect SE

Charloston, WV 25304

Phone: 304-926-0453

Email; DEPCERFileCopyi@wv.gov

With a copy of all documents sent to the WVDEP project manager:
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[Insert Praoject Manager’s Namel
[Insert Address]

Phone: [Insert Phone Number]
Email: [Inserr Email Address)

(b) Documents to be submitted to Applicant should be sent to:

Attn: [Insert Name)

[Insert Address]

Phone: [Insert Phone Number]
Email: [Insert Email Address)

With a copy of all documents sent to the LRS:
[{msert LRS Name|
[{nsert Address)
Phone: [Insert Phone Number]
Email: [Insert Email Address]

¥iX. COMPLIANCE WITH APPLICABLE LAWS

All work undertaken by Applicant pursuant to this Agreement shall be performed in compliance

with all applicable federal state. and local laws. ordinances. and regulations, Applicant shall be

rgsponsible for ebtainmg all permits where necessary for the performance of any work hereunder.
Specific statutes and rules with which compliance is mandated in connection with the

investigation or remediation of the Site are as follows;

(&) Surface Coal Mining and Reclamation Act. W, Va, Code § 22-3-1, st seq..
{by Air Pollution Control Act. W, Va, Code § 22-5-1. ¢t seq..

{c) Water Pollution Control Act, W. Va. Code §22-11-1 st seq..

{d} Groundwater Protection Act, W. Va. Code § 22-12-1. et seq.;

{e) Solid Wastc Management Act. W, Va, Code § 22-13-1. et seq..

(f) Underground Storage Tank Act, W. Va, Code § 22-17-1, et seq.;

{g) ardous Waste Management Act, W. Va, Code §22-18-1. ot seq..
thy The Aboveground Storage Tank Act, W. Va. Code § 22-30-1, et seq.;
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{1) Scetion 103(a) of the Comprehensive Environmental Response. Compensation, and Liabality
Act. 42 U.S.C. §9603(a)

{1) Ssction 304 of the Emergency Planning and Community Right-To-Know Act, 42 11.8.C.
11001 to 11030;

(k) Occupational Safety and Health Act, 29V 8.C §05] to 678;

() Resource Conservation and Recovery Act, 42 U.8.C, § 6901, et seq..

{m) Toxic Substances Control Act. 1511.5.C. § 2601, et seq.; and

{n) Any applicablc rulc or regulation promulgated thercunder.

X, PROJECT MANAGER/LICENSED REMEDIATION SPECIALIST

The WVDEP Project Manager for the Site is identified in Paragraph 3023 of this Agreement.
Applicant has designated [[nsert name of licensed remediation specialisf] (LRS # {Insert LRS
license manber]) as Applicant’s heensedromedintionspecialist LRS and [IF APPLICABLE:
Insert Project Manager Nome as] Project Managcr for the Site. The heensedvemediation
speeiahist LRS is responsible for the supervision of all activities under this Agreement. The
WYVDEP project manager is the WVDEP-designated representative at the Site. To the maxinum
extent possible, Applicant and WVDEP shall direct all communications and all documents
{including reports, approvals, and other correspondence) concerning the activities performed
pursuant to the terms and conditions of this Agreement through the project managers. During the
implementation of this Agresment, the project managers shall, whenever possible, operate by
consensus and shall attenpt in good faith to resolve disputes mformally through discussion of the
issues. Each party has the right to change its respective project manager or Heensed remediation

speatalict LRS and shall notify the other party of the change in writing within sevenbr-bwo-{73

bours fourteen {14) days and shall execute a modification to this Aprecment within thirty (30)
days

Work at the S1tc shall not stop solely duc to the absence of Applicant’s o WVDEP’s project
manager of heensed-rory 3.;..:1 sraspeetatist LRS from the Site. Applicant’s project manager,

i LRS, or Lieensedremediationspectalist®s LRS's supervisor shall
reasonably be available by telephone while weork is being performed. Applicant shall designate a
person to be in charge who will be avallable onsite when field work is bemg performed.

MIEXL QUALITY ASSURANCE

Applicant shall use guality assurance, quality control, and chain of custody procedures in
accordance with the Quality Assurance Project Plan approved for use by WVDEP throughout any
work plan sample collection and analysis activities pursuant to this Agreement, unless IADEPR
agrees-otherwise approved by WVDEP in writing.

Applicant shall provide the WVDEP project manager with reasenable-sdvanes-written notice
{e.g.. clestronic mail) efallsamphngand-anabysisasseven (7) davs prior te beginning any figld
activitics detailed in the-any work plan described in this Asreement. To provide quality
assurance and maintain guality control, Applicant shall:

{a) Usc laboratories certified by WVDEP,
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(b) Ensurc that all sampling and analyses are performed according to U.S. EPA methods, the
approved Quality Assurance Project Plan, or other methods deemed satisfactory by WVDEP;
and

{c) Ensurc that any laberatorics used by Applicant for analyses participate in a docurnented
Quality Assurance/Quality Control Program that complies with 1.5, EPA guidance
documents. As part of such a program, and upen request by WVDEP, such laboraterics shall
perform analyses of samiples provided by WVDEP to demonstrate the quality of analytical
data for each such laboratory.

n

I‘ i - I ! ; i
Applicant may use a WVDEP-certified mobile laboratory f#Fiss-certthiod-br-HI2DEPwith the
advance written approval of the WVDEP project manager.

In the event any laboratory fails to perform the activitiss required above, WVDEP reserves the
right to reject any data not gathered pursuant to the requirements listed above, and to require that
Applicant utilize a different laboratory.

MHEEXTL SAMPLING AND DATA/DOCUMENT AVAILABILITY

Upon request by WVDEP, Apphcant shall make available to WVDEP the results of all sampling,
including raw data and/or tests or other data generated by Applicant or on Applicant’s behalf.
WVDEP shall make available to Applicant the quality-assured results of sampling and/or tests or
other data similarly generated by WVDEP,

At the request of WVDEDP, Applicant shall permit an authorized representative of WVDEP to
take samples of wastes, soils, air, surface water, and groundwater at the Site. For each sample
taken, the authorized representative shall provide Applicant a receipt describing the sample
obtained and, if requested, a portion of cach sample cqual 1n weight or volume to the portion
retamed.

HPXTIL ACCESS

To the cxtent that the Site or other arcas where work i1s performed hercunder is presently owned
or controlled by partics other than those bound by this Agreement, Applicant shall obtain, or usc
its best efforts to ebtain, access agreements from the present owners. Best efforts shall include, at
a minimum, a certified lotter from Applicant to the present owner of the property requesting
access agreements to permit Apphicant or any authorized representative of the WVDEP access to
the property. The access agreement shall provide access for authorized representatives of
WVDEP as specified below. In the event Applicant cannot obtain access agreements, Applicant
shall so notify WVDEP, which may then, at its discretion, assist Applicant in gaining access.

Upon presentation of proper credentials, Applicant shall provide authorized representatives of
WYVDEP access to the Site and other arcas where work is to be performed under this Agreement
at all reasonable times. WVDEP’s access shall be related solely to the work being performed on
the Sitc and shall include, but not be limited to: inspecting records, operating logs, and contracts
related to the Site; reviewing the Applicant’s progress in carrying out the terms of this
Agreement, and conducting any tests, mspections, and sampling as WVDEP may deem necessary
consistent with this Agreement. Applicant shall permit WVDEPs authorized representatives to
inspect and copy all records, files, photographs, docoments, and other writings, including all
sampling and monitoring data, which pertain to this Agreement over which Applicant exercises
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control. All persons with access to the Site pursuant to this Agreement shall comply with any

applicable health and safety plans.

Nothing herein shall be construed as restricting the inspection or access authority of WVDEP
under any law or regulation.

*¥XIV, RECORD PRESERYVATION

Applicant agrees to preserve, during the pendency of this Agreement, and for a minimum of three
(3) years after its termination, all docoments required by this Agreement and any other documents
generated or used to propare the documents required by this Agreemont. Upon request by
WVDEP, Applicant shall make available to WVDEP the records, or copies thereof.

Applicant may assert a confidentiality claim for any information submitted pursuant to this
Agreement on the grounds that mformation, or parts thereof, if made public would divulge
methods, processes, or activitics entitled by the West Virginia Freedom of Information Act, W,
Va. Code § 29B-1-1, ¢t seq. to protection as trade scerets. If no confidentiality claim
accompanics the information when it is submitted to WVDEP, WVDEP may make it available to
the public without further notice to Applicant. Applicant agrees not to assert any confidentiality
claim with regard to any physical or analyhical data regarding envirommental conditions at the
Site.

XVIXY. DISPUTE RESOLUTION

The parties shall use their best cfforts to, in good faith, resolve all disputes or differences of
opinton informatly. The period of informal resolution shall not exceed thirty (30) days from the
time that cither party commences mformal resolution by verbally citing the dispute with reference
to this paragraph to the other party, unless the partics agree otherwise in writing. If, however, the
partics arc unable to resolve the dispute informally, Applicant may, no later than ten (10) calendar
days after the expiration of the mformal dispute resolution period, request a hearing, in writing,
with the Secretary, which request shall set forth the nature of the dispute and Applicant™s
proposed remedy.

Within sixty (60) days from the date the Scerctary reccives Applicant’s request, the Scerctary or
the Seeretary’s designes, acting as a hearing cxaminer, shall hold a2 hearing on the parties’
dispute. In conducting the hearing, the Secrctary or the Secrctary’s designee, acting as a hearing
examuier, shall follow the procedures contamed in the West Virginia Administrative Procedures
Act, W. Va. Code § 29A-5-1, et seq.

If Applicant is aggnieved by the Sceretary’s decision, Applicant may cither appsal the Secretary’s
decision in accordance with the provisions in W. Va. Code § 29A-5-4 or withdraw from this
Agrecment.

Until the dispute is resolved, all parties shall halt any actions concerning that element of work in
dispute. The parties shall incorporate nto the work plan the resolution of the dispute, which
becomes an enforceable part thereof. The parties shall extend the time schedule for the work 1n
dispute by the amount of time needed for resolution. Applicant shall complete clements of work
and/or abligations not affected by the dispute in accordance with the schedule contained n the
work plan.
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The partics shall immediately incorporate, if necessary, elements of work and any actions
required as a result of the dispute reselution into the appropriate plan or procedure, and into this
Agreement. Applicant shall proceed with all remaining work according to the modified plan or
procedure.

AVHXVI. FORCE MAJEURE

Applicant shall perform all work and reporting required by this Agreement within the time limits
set forth herein, unless performance is delayved by events which constitute a force majeure.
“Foree Majeure” means conditions or circumstances beyond the reasonable control of Applicant
which could not have been overcome by due diligence and shall include, without limitation, acts
of God, action or maction of other governmental agencies, or administrative or judicial tribunals
or other third parties, or strikes or labor disputes (provided, that Applicant is not required to
concede to any labor demands), which prevent or delay Applicant from complying with the work.
plan.

Applicant shall notify WVDEP by telephone withm theee-{3)-werkang five {5) days and by
writing no later than seven-{#-werking-ten (10) days after any event, which Applicant contends is
a Force Majeure. The notification shall deseribe the anticipated length of the delay, the cause or
causes of the delay, the measures taken or to be taken by Applicant to minimize the delay, and the
timetable by which these measures will be itaplemented.  Applicant has the burden of
demonstrating that the event 15 a Foree Majeure. The Secretary shall make the final decision of
whether an cvent is a Force Majeurc and immediately communicate his or her decision to
Applicant.

If a delay is attributable to & Force Majeure, the partics shall extend, in writing, the time period
for performance under this Agreement by the amount of time that is attributable to the event
constituting the Force Majcure.

SAVTHXVIL RESERVATION OF RIGHTS

WVDEP and Applicant reserve all rights and defenses they may have pursuant to any available
authority unless expressly waived herein,

Nothing herein is mtonded to release, discharge, or in any way affect any claims, causes of
actions, or demands in law or oquity which the partics may have against any person, firm,
partnership, or corporation not a party to this Agreement for any liability it may have arising out
of, or relating in any way to, the generation, storage, treatment, handling, fransportation, release,
or disposal of any materials, hazardous substances, hazardouns waste, contammants, or pollutants
at, to, or from thes Sitc. The partics to this Agreement expressly reserve all nights, claims,
demands, and causes of action they have against any and all other persons and entities whe are
not parties to this Agresment, and as to each other for matters not covered hereby,

Applicant reserves the right to seek contribution, indemnity, or any other available remedy
against any persons found to be responsible or liables for contributions, mdemnity, or otherwise
for any amounts which have been or will be expended by Applicant in connection with the Site.

WVDEP reserves the right to bring an action, including an admimstrative action, aganst

Applicant for any violation of statutes or rules except for the specific violations or releases that
are being remediated in the work plan.
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WYDEP reserves the right to withdraw its approval of the-a work plan at any time during
Applicant’s implementation of the work plan if:

{a) WVDEP determines that Applicant has failed to substantially comply with the terms and
conditions of this Agreement or the work plan;

{b) Apphcant declines to waplement the work plan after being notified of its approval by the
WVDEP; or

{c) WVDEP determines that any contaminant or regalated substance on the sSite has become an
imminent or substantial threat to human health or the environment.

Upon WVDEP’s withdrawal of its approval, WVDEP may choose to terminate this Agreement
shall-be-termanatod-wnd, WVDEP reserves the right to bring any action to enforce any statute or
regulation under Chapter 22 of the West Virgima Code, including an action regarding the
violations or releases that were the subject of this Agreement.

WVDEP acknowledges that, pursuant to W. Va. Code § 22-22-18, Applicant, upon receipt of the
Certificate of Completion, 15 not Hable for claims for contribution concerming matters addressed
in this Agreement or any related work plan.

XX VIIL ADMINISTRATIVE COSTS

Applicant agrees to reimburse WVDEP for all of its reasonable administrative costs associated
with implementation of this Agreement at the rate of 3.5 times the howrly rate of the primary
cmployze assigned to the Site plus the actual and direct expenses of the employee. Within sixty
{60) ealendar-days of the approval of the initial work plan, WVDEP shall send Applicant an
itermized list of estimated in-house costs that WVDEP expects to incur under this Agresment.
Applicant agrees that a reasonable estimats of WVIIEP contractor costs will be provided as
described in the followmg paragraph. Itemization will be in standard WVDEP format. The
estimated costs may inchude the preparation of the itemized list of administrative costs, Applicant
has the right, upon request, to examine any documentation m WVDEP’s possession used to
develop the Hemized list of costs. Applicant shall make the request in writing, which WVDEP
must receive within two (2) weeks from the date Applicant receives the estimate of costs.

WVDEP agrees to allow Apphlicant to review and comment on the scope of work and associated
cost estimates for outside contractors prior to WYDEP's anthorization of the contractor to
proceed with the associated work, WVDEP will strive where possible to use cost effective and
qualified outside contractors. “Outside contractors” are defined as individuals, partnerships, or
corporations paid by WVDEP to assist in the oversight of the activitics performed under this
aAgreement (c.g., risk assessment), but shall not include WVDEFP employees. WVDEP shall
submit to Applicant cost estimates and mvoices from owtside contractors within two {2) weeks
from the date WVDEP receives the cost estimate or invoice. Applicant shall raise any and all
obicctions regarding cost estimates or ivorced work to WVDEP within two (2) weeks from the
date Applicant receives the forwarded cost estimates/invoices from WVDEP or within two (2)
wacks of the reccipt by Applicant of any back-up docuimentation of the said cost
estimates/invoices that are canmmcd in WV, DEP ﬁlcs and requcste:d by Appilcant whichever
shal! last ocour.—Me 3 this : process—o
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Applicant shall pay these costs in accordance with the following provisions. WVDEP shall
periodically send an accounting of contractor, subcontractor, and laboratory costs to Applicant.
The accounting shall itemize a1l costs incurred by WVDEP for the previous calendar quarter.
Applicant shall pay said amount within ———thirty {30} days of receipt of the accounting.
WVDEP shall also periodically send an accounting of WVDEP’s primary employee time charged
to this Site to Apphicant. Applicant shall pay said amount withm thirty (30 days of receipt
of the accounting,

Checks shall be made pavable to the West Virginia Department of Environmental Protection for
depostt into the Voluntary Remediation Administrative Fund and mailed along with a transmittal
letter stating the Site name and address to:

West Virginia Depariment of Environmental Protection
oD Divisi £ T and-Res .

Office of Environmental Remediation

601 57" Street SE

Charleston, WV 25304

Applicant shall also send electronically a copy of the check and transmittal letter to the WVDEP
project manager.

XXXTX. NOTICE OF BANKRUPTCY

Applicant shall notify WVDEP of its intention to file a bankruptcy petition as soon as Applicant
has knowledge of its intention to file bankruptcy or no later than seven (7) days prior to the actual
filing of a voluntary or mvoluntary bankruptey petition,

XXX, INDEMNIFICATION

Applicant agrees to indemnify and hold harmless the State of West Virginia, is agencies,
departments, agents, and employees from and all claims or causes of action arising from, or on
account of, acts or omissions of Applicant, its officers, employees, receivers, trustees, agents, or
assigns, in carrying out the activitics pursuant to this Agreement.

XX EFFECTIVE DATE AND SUBSEQUENT MODIFICATION

The effective date of this Agreement 1s the date on which Applicant receives the notice that the
Secretary has signed it.

The partics may amend this Agreement by mutual agreement. Amendments shall be in writing
and effective when Applicant receives notice that the Secretary has signed if,

If the Secretary detennines that there is an inminont threat to the public, he or she may
vmilaterally modify or amend this Agreement.

XXX EXTENSIONS OF TIME PERIODS
Any wnidten response is deemed timely performed if hand delivered, deliversd by electronic mail,
or postmarked by the last day of any time period prescribed herein. Whenever a party has the

right or is required to do some act or make some response within a prescribed period after the
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service of a notice or other paper and the notice or paper is served by U.S. mail, three (3) days
shall be added to the prescribed period.

Whenever any party is called upon to respond or otherwise act in a certain number of days, and if
the final day occurs on a Saturday, Sunday, or legal holiday (whether State or national), the time
limitation shall automatically extend to the next business day after the Saturday, Sunday, or legal
holiday.

Any time periods specified in this Agreement may be extended only by agreement of the parties
in writing.

XXX TERMINATION AND SATISFACTION

Upon completion of the fnatrepert-Linal Report prepared by the LRS, Apphcant may seck a
Certificate of Completion from the Secretary. Upon receipt of a request for a Certificate of
Completion, the Secretary shall determine whether the Site mests apphicable standards for those
arcas of the Site and for those contaminants ientified in this Agreoment and whether Applicant
has complied with this Agroement and any approved work plans for the Site. Upon making this
determination, the Seoretary shall issue a Certificate of Completion which conforms substantially
to Appendix 60-3C of the Rule. Where this Agrecment requires 2 landuse-covenantLand Use
Covenant, the Certificate of Completion shall not become effective until it &s properly filed with
the Clerk of the County Commission of the county in which the property is located.

If the Secretary determines that the eesiifieate-Certificate of Completion should not be issued
because Applicant has not completed the work required by this Agreement and any approved
work plans or because the Site does not meet applicable standards, the Secretary shall initiate the
procedures relating to denial of & eertifieate-Cortificate of Completion as provided in the Rule.

The provisions of this Agreoment are satisfied and this Agreement shall terminate when the
Secretary 1ssucs the Certificate of Completion.

Nothing in this Agreement shall restrict the State of West Virginia from secking other appropriate
relief to profect human health or the environment from pollution or contarnination at or from theg
Site not remediated in accordance with this Agreement.

Applicant may, in ifs sole discretion, terminate this Agreement by providing to the Secretary
fifteen (15) days advance written netice of termination. Only those costs incurred or obligated by
the Secretary before the notice of termination is recetved are recoverable if the Agreement is
terminated. If Applicant terminates this Agreement, then Applicant shall pay WVDEP’s costs
associated with the voluntary remediation within thirty-one (31) days after receiving notice that
the costs ars duc and owing.

FAAAXTY, EARPHCABLELAND USE COVENANTS
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69. The parties agres that activity and use limitations may be reguired at the Site to achiove one or
more of the apphicable remediation standards. If activity and use Hmitations are required.
Applicant agrees to prepare and record a Land Use Covenant or secure other nstitutional controls
as necessary (e.g.. government ordinances) once the necessary restrictions are determined,

XXMIXXV, REOPENER
F&70. Upon agreement of the parties or upon occurrence of one or more conditions of W. Va. Code §
22-22-15, this Agreement may be reopened in accordance with the provisions of W. Va. Code §
22-22-15,
XXVHXXVI PRECEDENCE OF AGREEMENT
FFI1.  In the event that conflict arises among the terms and conditions of this Agrecment, the Statement
of Work, or the approved work plan, this Agreement shall govern and the terms and conditions
hereunder shall determine the parties’ rights and responsibilities.
HXMVIHXXVIL GOVERNING LAW
7872 This Agreement shall be governed by the laws of the State of West Virginia,

[SIGNATURES APPEAR ON THE FOLLOWING PAGE]
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Applicant

Printed Name:

Title:

Signature Date

Waest Virginia Department of Environmental Protection

By:

Title:

Signature Date

[nclude if Applicant is not owner of the Site and Agreement calls for a fendse-cevensntLand Use
Covenant: ]

, as owner of the Site referenced in the above Agreement, hereby acknowledges
that the Agreement requires the imposition of a land-use-eovensnt-Land Use Covenant and, in
consideration of the benefits accruing to the Site from the Agreement, I hereby agree to the imposition of
a landuse-eavenantLand Use Covenant and agree to cooperate in the execution and filing of the Janduse
eovenantLand Use Covenant.

Eroperty Owner Name:

Signature Date

0



24,

25

26.

27

28

29

30.

60CSR3

APPENDIX 60-3C

WEST VIRGINIA VOLUNTARY REMEBDIATION AGREEMENT FOR BROWNFIELDS

REVOLVING FUND APPEICANTS

IX. INTRODUCTION

The West Virginia Department of Environmental Protection (WVDEPD), by its Seerctary, and -

(Applicant) hereby enter into this Yoluntary Remediation Agreement
{Agrcement). pursuant to the Voluntary Remediation and Redevelopment Act, W. Va, Code § 22-
22-1, et seq. (the Act). for the purpose of investigating and remediating the property that is the
subject of this Agreement (the Sito),

Applicant reserves all rights 1t may have under commmon law, the West Virginia Code, and federal
statutes to seek contribution or mdemnity. WVDEP reserves all rights it may have under common

law, the West Virginia Code, and foderal statutes to seek contnbution or indernnity from persons
other than Applicant and thosc persons identified m W, Va. Code § 22-22-18.

By entering into this Agresment, Applicant neither admits nor denies liability for the conditions on
the Site.

X. STATEMENT OF ELIGIBILITY

The Secretary has determined that the Voluntary Remediation Program Application submitted by

Applicant is complete and that Applicant is cligible fo participate in the Voluntary Remediation

Program and Brownficlds Revolving Fund Program. However, neither the Secretary’s determination
of cligibility nor the entry mto this Agreement precludes any finding by the Scerefary at a later date

that the Sitc poscs an imminent and substantial threat to human health or the environment within the
meaning of W, Va. Code § 22-22-7(d). In addition, if the Secretary determines that Applicant

withheld or misrepresented information that would be relevant to_Applicant’s ehgibility, the

Seoretary may withdraw from this Agreement,

X1 PARTIES BOUND

This Agrcement applics to and is binding upon Applicant, its officers. sccretarics, principals.
employees, agents, successors. subsidiaries, and assigns and upon WVDEP. its emplovees, agents
and successors. The sienatories to this Agreement certify that they are fully authorized to execute
and legally bind the parties they represent. No changs in ownership, corporate, or partnership status

of Applicant shall in anv way alter its status or responsibilitics wnder this Agrecment unless
Applicant or WVDEP withdraws from this Program ag provided herein.

Applicant shall provide & copy of this Agreement to any subseguent owners or successors before
Applicant transfors any ownership rights.

X1 DEFINITIONS

e

‘Pay’” means.a calendar day with the 24-hour period between 12:00 AM. - 12:00 A M.

“Rule” means the Voluntary Remediation and Redevelopment Rule, 60CSR3, promulgated pursuant
to the Act.
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“Site” has the meaning ascribed to it in the Act and. for purposes of this Agreement, means the
property located in Weost Virginia, and is more particularly described i the
Voluntary Remediation Program Application submitted to WVDEP and accepted by letter dated

All other terms contamed in this Agreement shall be used in the manner as defined by W, Va. Code
§ 22-22-2 or the Rule.

XIIE STATEMENT OF PURPOSTE

This Agrecment sets forth necessary terms and conditions to satisfy the requirements of the Act for
the mrvestigation and remediation of the Site.

The activitics conducted by Applicant under this Agreement are subjoct to approval by WVDEP as
provided herein.  The activities conducted by Applicant shall be copsistent with this Aorcement, all
applicable laws and rules, and any approprate suidance documents.

XIV. WORK TC BE PERFORMED

All work tobe gcrformcd by Am;!hcant pursuant to this Agrcemcl}t shall be undcr the dirgction and

Applicant’s project manager pursuant to Paragraph 29,

Applicant shall submit electronic copies of voluntary remediation work plans and 1eports.
[OPTIONAL LANGUAGE - If applicable;

“Prior to the filing of the Voluntary Remediation Program Application and prior fo the execution of
this Agreement. Applicant has undertaken work af the Site. The LRS has accepted and approved the
following docwments in support of the requirements of the Act for the imvestigation and remediation

of the Site: "]

[List documents and reports submitted.]

[OPTIONAL LANGUAGE — If applicable:
“For the purposes of remediation and preparing Final Reports, Applicant may divide the Site_info

sepmate areas, aml use different huma’n healtk and ecological remediation standards {e g De

currently contemglates a‘har the Site will be subdivided into the following areas: "}
[Provide description of the subdivided areas. ]

The veluntary remediation work plans submitted with this Agreement include the following;

HF APPLICABIE:
List work plans by Site or Subdivided Areas.]

HE NOT APPLICABLE.

“Neo voluniary remediation work plans are submitted with this Agreement.”’]
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The parties agree that the remediation standards to be achieved at the Site, consistent with

Section 9 of the Rule: and where applicable. the engineering or instifutional controls and

anv land use covenant to be imposed for the property, will be determined upon the

Secretary’s approval of the work plans and reports submitted in accordance with this
Agrecment.

XV. SUBMITTAL AND APPROVAL OF WORK PLANS OR REPORTS

Applicant shall submit clectronic copies of the following work plans or reports i accordance with

the followine schedule;

Document Due

Site Assessment Work Plan (SAWE) davs after Asreament
Site_Assessment Report (SAR) days after SAWP approval
Human Health & Ecological Risk Assessment {HHERA) days after SAR approval
Remedial Action Work Plan (RAWT) days after HHERA approval
Remedial Action Completion Report (as applicable) days after RAWEP approval

When Applicant plans additional work plans or reports as a follow-up fo initial or
subsequent activities, or additional or revised work plans or reports are required to achieve
the desired remediation standards, Applicant shall submit electronic copies of the future
work plans, reports. and schedules in accordasnce with a modification to this Agreement.

Fhe Secretary may, based upon accuracy, guality, and completeness cither approve or disapprove a
work plan or report submitted by Applicant.

¥ the Secretary disapproves a work plan or report. the Secretary must, within five (3) days of its
disapproval. notify Applicant in writing that he or she has disapproved its work plan or report. The

writken notics shall include a list specifying the reasons that the Secrctary disapproved the work plan

or report and shall specify all additional information the Secretary needs in order to approve the
work plan or report.

If ihe Secretary disapproves a work plan or report as submitied. Applicant must resubmit the work
plan or report or terminate this Agreement as provided in Paragraph 70,

Except for the Final Report as described m the Rule and Paragraph 24 of this Agreement. the
Secretarv shall either APPLOYe O disapprove all work plans and reports mcludmg resubmitied work

or report and seﬂd confirmation in writing to Apphcant within the thirty (30)-dav period. The partics

mayv mutually agree to an extension of time for the Seerctary to approve or disapprove the work

plaus or reports and confirm the extension in writing.

I the Secretary does not approve or disapprove work plans or reports or resubmutted work plans or

reports within thirty (30) davs of receipt by the Secretary, then the work: plans or reports are deemed

approved urdess the Secretary determincs the work plans or reports are materially maccurate,

electronically with proof of receipt required. Notice is comp ietc upon receipt,
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Upon completion of the work contemplated by all work plans. Applicant shall submit to the
Secretarv an electronic copy of the Final Report prepared by the Licensed Remediation Specialist,

along with a request for a Certificate of Completion as required in the Rule. The Final Report shall
melude all information necessary for the Secrstary to verify that Applicant has completed all work

conterplated by the work plans and provided all information required by the Rule. Upon receiving
the request for a Certificate of Completion. the Secretary shall evaluate the Final Report provided by
Applicant and determine. within sixty (60) davs, whether the Licensed Remediation Specialist
propexty issued the Final Report,

XV PUBLIC NOTIFICATION AND INVOLVEMENT

Applicant shalf comply with all public nofification and involvement reguirements for Brownficlds
Revolving Eoan Fund recipients, as outlined m the Rule. Such requirements include, but are not
hmited to, srecting a notification sign on the Site, producing and circulating a public notice of
Voluntary Remediation Program Application, allowing for a public comment period, conducting an

mfonmational meeting, and, i requested. submitting a Public Invelvement Plan,

XVIL ADDRESSES FOR ALT CORRESPONDENCE
The parties shall send all documents required by this Asreement, including reports, approvals,
notifications. disapprovals, and other correspondence electronically to the following addresses or to
alternate addresses as Applicant or WVDEP may designate in writing.

(a) Documenis to be submitted to WVDEP should be sent to;

West Virgimia Depariment of Favirommental Protection
Office of Envirenmental Remediation

601 57" Street SE

Charleston, WV 25304

Phone: 304-926-0435

Email: DEPOERFileCopyigdwy.goy

With a copy of all documents sent to the WVDEP project manager:

[fusert Project Manager ’s Name)

[Insert Address]
Phone: [insert Phone Number}

Email; [Tnsert Email Address]

(b} Documents to be submitted to Apphcant should be sent fo:

At nsert Name]

[Insert Address]

Phone: [Tnsert Phone Number]
Email: [/nsert Email Address]

With a copv of all documents sent to the LRS:
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Insert LRS Name

[Insert Address]

Phone; [lnsert Phone Number]

Email: [Insert Email Address]
XVHI COMPLIANCE WITH APPLICABEE LAWS

Al work undertaken by Applicant pursuant to this Agreement shall be performed in compliance with
all applicable fedoral. state. and local laws, ordinances. and regulations. Specific statutes and rules
with which compliance is mandated in conncetion with the mvestigation or remediation of the Site
are as follows;

(k) Surface Coal Mming and Reclamation Act, W. Va. Code § 22-3-1. et seq.;

(I Air Pollution Control Act, W, Va, Code § 22-53-1, et seq..

(m) Water Pollation Control Act, W. Va. Code § 22-11-1, st seq.;

(n} Groundwater Protection Act, W. Va. Code § 22-12-1, et seq.;

(o) Solid Waste Manasement Act. W. Va. Code § 22-15-1 ot seq..

(p» Underground Storage Tank Act. W. Va. Codg § 22-17-1. et seq..

(q) Hazardous Waste Management Act, W. Va. Code § 22-18-1. et seq.;

(r) The Aboveground Storage Tank Act, W. Va. Code § 22-30-1, et seq.;

(s) Section 103(a) of the Comprehensive Environmental Response, Compensation. and
Liabilitv Act, 42 U85 .C. § 9603(a)

(ty Scction 304 of the Emergency Planning and Community Right-To-Know Aet 42 0.8 C
11001 to 11050,

(u) Qccupational Safety and Health Act, 291U.8.C. §631 to 678,

(v} Resource Conservation and Recovery Act, 42 U.8.C. § 6901, et seq.;

(w) Toxic Substances Control Act. 15 U.S.C. § 2601, et seq.. and

(x} Any applcable rulc or regulation promulgated thercunder.

Applicant shall be responsible for obtaining all peronits where necessary for the performance of any

work hereunder,

XIX. PROJECT MANAGER/LICENSED REMEDIATION SPECIALIST

The WYDEP Project Manager for the Site is identified in Paragraph 26 of this Apreement.

Apnhcant has designated (LRS # _ yas Applicant’s Llccmcd Remediation

Site. The LRS is responsible for thc supervision of all activities under this Apreement. The
WVDEP project manager is the WVDEP-designated representative at the Site. To the maximum
sxtent possible. Applicant and WYDEP shall direct all communications and all documents
(including reports. approvals. and other correspondence) concerning the activities performed
pursnant to the terms and condittons of this Aereement throush the project managers. Durine the
implementation of this Agreement, the proiect managers shall, whenever possible. operate by

consensus and shall attem}gt in good faith to resolve dxs;gutes mformally through discussion of tht:

other party of the change in woiting within fourteen (143 days and shall cxccute 2 medification to this
Agreement within thirty (30} davs,

Work at the Site shall not stop solelv due to the absence of Apphicant®s or WYDEP’s project
manager or Licensed Remediation Specialist from the Site. Applicant’s project mapager, LRS, or
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LES’s supervisor shall reasonably be available by telephone while work is being performed.
Applicant shall destonate a person to be in charge who will be available onsite when field work is

being performed.

XX, QUALITY ASSURANCE

Applicant shall use guakity assurance, quality control, and chain of custody procedures in accordance
with the Quality Assurance Project Plan approved for use by WVYDEP throughout any work plan

sample collection and analysis activitics pursuant to this Agresment, unless otherwise approved by
WVDEP in writing.

Applicant shall provide the WVDEP project manager with written potice seven (7) days prior to

beginming any field activities detailed in any work, plan{s) described in this Acresment. To provide
guality assurance and maintain quality control. Applicant shall:

(a) Use laboratorics certified by WVDEP:

(b) Ensure that all sampling and analvses are performed according to U.S. EPA methods, the

agproved Cuality Assurance Project Plan, or other methods deemed satisfactory by
WVDEP; and

(c) Ensurc that any laboratories used by Applicant for analyses participate in a documented
uality Assurance/Quality Control Program that complies with 128, EPA swidance
documents. As part of such a program. and upon request by WVDEP, such laboratorics

shall perform analvses of samples provided by WVDEP to demonstrate the quality of
analytical data for sach such laboratory.

Applicant may use a WV DEP-certificed mobile laboratory with the WVDEP project manager’s
advance written approval,

In the event any Iaboratory fails to perform the activities required asbove, WVDEP reserves the right
to reject any data not gathered pursuant to the requirements histed above, and to requirc that

Applicant utilize a different laboratory,
XXIL SAMPLING AND DATADOCUMENT AVAILABILITY

At the request of WVDEP, Applicant shall permit an authorized representative of WVDEP to taks
samples of wastes. soils, air, surface water. and groundwater at the Site. For cach sample taken, the

authorized representative, if requested. shall provide Applicant a receipt describing the sample
obtained and a portion of cach sample equal in weight or volume to the portion retained.

Upon request by WVDEP, Applicant shall make available to WVDEP the results of all sampling,
meluding raw data and/or tests or other data generated by Applicant or on Applicant’s behaif,

WVYDEPD shall make available to Applicant the gualitv-assured results of samplmeg and/or tests or
cther data similarly generated by WV DEP.

XXT. ACCESS

To the extont that the Site or other arcas where work is performed hereunder is presently owned or
controlled by parties other than those bound by this Agreement, Applicant shall obtain, or use its
best cfforts to obtain, access agreoments from the present owners, Best offorts shall include, at a
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minimum, a certified letter from Applicant to the present owner of the property requesting access

agrecments to permit Applicant or any authorized representative of WVDEP access to the property.

The access agreement shall provide access for authorized representatives of WVDEP as specified
below. In the event Applicant cannot obtain aceess agreements, Applicant shall so notify WVDEP,

which may then. at ifs discretion, assist Applicant in gaining access.

Upon presentation of proper credentials. Applicant shall provide authorized representatives of
WVDEP access to the Site and other arcas where work is to be performed under this Agrecment at

all reasonable times, WVDEP’s access shail be related solely to the work being performed on the
Site and shall melude, but not be himited to: inspecting records. operating logs. and contracts related
to the Site, reviewing the Applicant’s progress in carrying out the terms of this Agrcement: and
conducting anyv tests. inspections. and sampling as WVDEP may deem necessary consistent with this
Agreement. Applicant shall permit WVDEP’s authorized representatives to imspect and copy all
records. files. photographs. documents. and other writings. including all sampling and monitoring
data, which pertain fo this Agreement over which Applicant exercises control, All persons with
access to the Site pursuant to this Asreement shall comply with any applicable health and safety

plans.

Nothing herein shall be construcd as restricting the inspection or access authority of WVDED wnder
any law or regulation.

XXHIL RECORD PRESERVATION

Applicant agrees to prescrve. during the pendency of this Agreement. and for a minimum of three (3}
vears after its termination, all documents required by this Aercement and any other documents
gencrated or used to prepare the documents required by this Agreement. Upon request by WVDEP,
Applicant shall make available to WVDEP the records, or copies thereof,

Applicant may assert a confidentiality claim for any information submitted pursuant to this

Agreement on the grounds that information, or parts thereof, if made public would divelge metheds,
processes. or activities entiffed by the West Virgimia Freedom of Information Act, W, Va. Code §
29B-1-1, ¢t seq. to protection as trade secrets. If no confidentiality claim accompanies the

mfermation when it s submitted to WYDEP, WVDEP may make it available to the public without
further notice to Applicant. Applicant agrees not to assert any confidenttahity claim with regard to

any physical or analytical data regarding environmental conditions at the Site.

XXIV. DISPUTE RESOLUTION

The parties shall use their best efforts to, in good faith, resolve all disputes or differences of opinion
mformally. The peried of informal resolution shall not exceed thirty (30) days from the time that
cither party commences informal resolution by verbally citing the disputs with reference to this
paragraph to the other party, unless the parties asree otherwise in writing, If however, the parties
are unable o resolve the dispute informally, Applicant may, no later than ten (10) days after the
expiration of the informal dispute resolution period, request a hearing, m writing, with the Scerelary,
which request shall sct forth the nature of the dispute and Applicant’s proposed remedy.

Within sixty (60) days from the datc the Secretarv receives Applicant’s request. the Secretary or the
Seerctary’s designee, agting as a heanng examiner, shall hold a hearmg on the parties’ dispute. In
gopducting the hearing, the Seorctary or the Secrgtary’s designee, acting as a hearing examiner, shall
follow the procedures contained in the West Virginia Administrative Procedures Act, W, Va. Code §

29A-5-1, et seq.
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If Applicant is aggrieved by the Secretary’s decision, Applicant may sither appeal the Secretary’s
decision i accordance with the provisions in W. Va. Code § 29A.5-4 or withdraw from this

Agreement.

Until ihe dispute is resohved. all partics shall halt anv actions concerming that element of work in
dispute. The parties shall incorporate into the work plan the resolution of the dispute. which
becomes an enforceable part thereof. The partics shall extend the time schedule for the work in
dispute by the amount of time needed for resolution.  Applicant shall complete clements of work
and/or obligations not affected by the disputs in accordance with the schedule contained in the work

plan

The parties shall immediately incorporate. i necessary, glements of work and any actions required as
a result of the dispute resolution into the sppropriate plan or procedure, and mio this Agreement.
Applicant shall proceed with all remaiming work according to the modified plan or procedure,

XXV, FORCE MAJEURE

Applicant shall perform all work and reporting required by this Asrcement within the time Limits set
forth herein, unless performance is delaved by events which constitute a force majeure. “Force
Majeure” means conditions or circumstances beyond the reasonable control of Applicant which
could not have been overcome by due diligence and shall include, without limitation, acts of God
action or inaction of other sovermmental asencies. or admimstrative or judicial tnbunals or other
third parties. or strikes or labor disputcs (provided. that Applicant is net required to concede to any
labor demands), which provent or delay Applicant from complying with the work plan,

Applicant shall notify WVDEP by telophono within five (5) days and by writing no later than ten
(10) davys after anv event, which Applicant contends 1s a Force Majeure, The notification shall
describe the anticipated length of the delay, the cause or causes of the delay, the measurss taken or to
be taken by Applicant to minbmize the delay, and the timetable by which these measures will be
implemented. Applicant has the burden of demaonstrating that the event is a Ferce Majoure. The
Secretary shall make the fimal decision of whether an event is a Foree Majeure and immediately
communicate his or her decision to Applicant.

If a delay is attributable to a Force Majeure, the parties shall extend. in writing, the time peried for
performance under this Asreement by the amount of time that is attributable to the svent constituting
the Force Majeure,

XXVL RESERVATION OF RIGHTS

WVDEP and Applicant reserve all rights and defenses they may have pursuant to any available
authority unless expressly waived herein.

Nothing herein is mtended to release, discharge, or in anv way affect any claims, causes of actions
or demands in law or equity which the parfies may have agaist sny person. fiom, partnership. or
corporation not a party to this Apreement for any hability it may have arising out of, or relating in
any way to, the goneration, storage, treatment, handling, transportation, release. or disposal of any
materials. hazardous substances, hazardous waske. contaminants. or pollutants at, to, or from the Site.
The parties to this Agreement expressly reserve all rights. claims, demands. and causes of action
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thev have against any and all other porsons and entities who are not partics to this Agreement, and as
to cach other for matters not covered hereby,

Applicant reserves the right to seek contribution, indemnity, or any other avaiable remedy against

any persens found to be responsible or Habls for contributions. indemmnity. or otherwise for any
amounts which have been or will be expended by Applicant in connection with the Site.

WVDER reserves the right to bring an action, including an administrative action, against Apphcant
for any violation of statutes or rules except for the specific violations or releases that are being

remediated n the work plan.

WVDEP reserves the right to withdraw its approval of the work plan at any time during Applicant’s
mplementation of the work plan if:

(a) WYVDEP determines that Applicant has failed 1o substantially comply with the terms and

conditions of this Agreement or the work plan,

(b} Apphicant declines to implement the work plan after being notificd of its approval by
WVDEP: or

(¢) WVDEP determines that anv contaminant or regulated substance on the Site has become
an immminent or substantial threat fo human health or the environmeni.

Upon WVDEP’s withdrawal of its approval, WVDEP mav chooesc to terminate this Agreement.
WVYDEPR reserves the right to bring any agtion fo enforce any statute or regulation wnder Chapter 22
of the West Virginia Code, including an action reparding the violations or releases that were the
subject of this Agreement.

WVDEP acknowledges that, pursuant to W. Va. Code § 22-22-18, Applicant, upon receipt of the
Certficate of Completion. is not liable for claims for contribution concerning matters addressed in

this Agreement or_any related work plan.

XXVIL ADMINISTRATIVE COSTS

Applicant acrees fo reimburse WVDEP for all of its reasonable adminisfrative costs associated with
implementation of this Agroement at the rate of 3.5 times the hourly rate of the primary employee
assigmed to the Site. plus the actual and direct expenses of the emploves. Within sixty (60) days of
the approval of the imitial work plan, WVDEP shall send Applicant an iternized list of estimated m-
house costs that WVDEP expects to ireur under this Agreement. Applicant agrees that a reasonable
sstimate of WVDEP contractor costs will be provided as desertbed in the following parapraph,
Hemization will be in standard WVDEP format. The estimated costs may nclude the preparation of
the itemized list of administrative costs. Applicant has the right upon request. to examine
documentation in WVDEP’s possession used to develop the itemized list of costs,  Applicant shall
make the request in writing, which WVDEP must receive within two (2) weeks from the date

Applicant receives the estimate of costs.

WVDEP agrees to allow Applicant to review and comment on the scope of work and associated cost
estiumates for outside contractors prior to WVDEP s authorization of the comtractor to procsed with
the associated work, WVDEP will strive where possible fo use cost effective and gualified outside
contractors. “Ouiside contractors” are defined as individuals, partnerships, or corporations paid by
WYDEP to assist in the oversight of the activities performed under this Agreement (g.g.. risk
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assessment), but shall not include WVDEP emplovees. WVDEP shall submit to Applicant cost
gstimates from outside contractors within two (2) weeks from the date WVDEP receives the cost

gstimate. Apphicant shall raise any and all objections regarding cost estimates to WYDEP within
two {2) weeks from the date Applicant receives the forwarded cost estimates from WVDEP or

within two {2) wecks of the receipt by Applicant of anv back-up documentation of the said cost

estimates/invoices that are contamed in WVDEP files and requested by Applicant, whichever shall
last ocour,

Applicant shall pay these costs in accordance with the following provisions, WVDEP shall
periodically send an accounting of contractor, subcontractor, and laboratory costs to Applicant. The
accounting shall itemize all costs meurred by WVDEP for the previous calendar quarter. Applicant
shall pay said amount within thirty (30) davs of receipt of the accounting. WVDEP shall also

ECIIO(!IC&IEX scnd an agcounting of WYDEP's pnmaa smploveg fime cllargcd to the Site to
: " : 0) days

Checks shall be made payable to the West Virginia Department of Environmental Protection for

deposit into the Voluntary Remediation Administrative Fund and marled along with a transmittal
letter stating the Site name and address to:

West Virginia Department of Environmental Protection
Office of Environmental Remediation

601 37 Street SE

Charleston, WV 25304

Applicant shall alse send clectronically a copy of the check and transmittal letter to the WVDEP
project manager.

XXVIIL NOTICE OF BANKRUPTCY

Applicant shall notify WVDEP of its mtention to file 2 bankruptey petition as soon as Applicant has
knowledge of its intention to file bankruptcy or no later than seven (7) days prior to fhe actual filing
of a voluntary or imvoluntary bankruptey petition,

XXIX, INDEMNIFICATION

Applicant agrees to inderamify and hold harmless the State of West Virginia, its agencies,
departments. agents. and emplovees from and all claims or causes of action arising from. or on
account of, acts or omissions of Applicant, its officers, employees. recetvers, trustees. agents, or
assigns. in carrying out the activities pursuant o this Agreement.

XXX. EFFECTIVE DATE AND SUBSEQUENT MODIFICATION

The effective date of this Agreement is the date on which Applicant receives the netice that the
Sceretary has signed it.

Fhe partics may amend this Asrcoment by mutual agreement. Amendments shall be in writing and
effective when Applicant receives notice that the Seeretary bas signed i

If the Secretary determines that there 1s an imminent threat to the public, he or she mayv uwnilaterally
modify or amend this Agresment.
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XXXI EXTENSIONS OF TIME PERIODS

Any written response is deemed timely performed if hand delivered, delivered by electronic mail, or
postmarked by the last day of any time peried prescribed herein. Whenever a party has the right or

Is required to do some act or make soms response within a prescribed period after the service of a
notice or other paper and the notice or paper is served by U.S. mail. three (3} days shall be added to

the prescribed period.

Whenever any party 1s called wpon to respond or otherwise act in 2 cortain number of days, and if the
final day occurs on a Saturday, Sendav, or logal holidav (whether State or national), the tine
limitation shall automatically extend to the next business day after the Saturday, Sunday, or lepal
holidav.

Any time periods specified in this Agreement may be extended only by agreement of the partics in
writing,

XXXIL TERMINATION AND SATISFACTION

Upon completion of the Final Report prepared by the Ficensed Remediation Specialist, Applicant

may seck a Certificate of Completion from the Secrctary. Upon receipt of a request for a Certificate
of Completion, the Secretary shall determine whether the Site meets applicable standards for those
arcas of the Site and for those contaminants 1dentified in this Agreement and whether Applicant has
complied with this Agreoment and anv approved work plans for the Site. Upon making this
determination. the Sccretary shall issuc a Certificate of Completion which conforms substantially to
Appendix 60-3C of the Rule, Where this Agreement requires a Land Use Covenant, the Certificate
of Completion shall not become effective until it is properly filed with the Clerk of the County
Commission of the county in which the property is located.

I the Secretary determines that the Certificate of Completion shouid not be issued because
Applicant has not completed the work required by this Agreement and any approved work plans or
becausc the Site does not meet applicable standards, the Secretary shall initiate the procedures
relating to denial of a Certificate of Completion as provided in the Rule.

The provisions of this Agrcement are satisfied. and this Apreement shall terminate when the
Secretary issues the Certificate of Completion.

Nothing i this Agrecment shall restrict the State of West Virginia from seeking other appropriate
retief to protect human health or the environment from pollution or contamination at or from the Site

notremediated in accordance with this Agreement

Applicant may, in its sole discretion, terminate this Agreement by providing to the Secretary fificen
(15) davs advance written notice of termination. Only those costs incurred or obligated by the
Seeretary before the notice of termination s recetved are recoverable if the Agreoment is terminabed.
If Applicant terminates Hus Agreoment. then Applicant shall pay WVYDEP’s costs associated with
the voluntary remediation within thirty-one (31 days after receiving notice that the costs are duc and
oWing.

XXXHI. LAND USE COVENANTS
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The parties agree that activity and use limitations may be required at the Site to achieve one
or more of the applicable remediation standards. If activity and use limitations are required,
Applicant asrees 1o prepare and record a Land Use Covenant or securs other institutional

controls as necessary (e.g.. government ordinances) once the necessary restrictions are

determined.

XXX1V. REOPENER

Upon agreement of the partics or upon oceurrence of ong or more conditions of W. Va. Code § 22-

XXXV. PRECEDENCE OF AGREEMENT

In the event that conflict arises among the terms and conditions of this Agreement, the Siatement of

Work, or the approved work plan, this Asreement shall sovern, and the terms and conditions
hereunder shall determine the parties” rights and responsibilities.

XXXVLI GOVERNING 1AW

This Agrecement shall be govemed by the laws of the State of West Virginia.

[SIGNATURES APPEAR ON THE FOLLOWING PAGE]
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Applicant

Printed Name:

Title;

Signature Date

Waest Virginia Department of Environmental Protection

Printed Name:

Title:

Signature Daic

fnclude if Applicant is not owner of the Site and Agreement calls for a Land Use Covenant: ]

. as owner of the Site referenced in the above Asreement, hereby
acknowledees that the Asreement requires the imposition of a land use covenant Land tse
Covenant and, in consideration of the benefits accruing to the Site from the Agreement, | hereby
agree to the imposition of a land use covenant Land Tlse Covenant and agree 1o cooperate in the

cxecution and filing of the land use covenant Land Use Covenant,

Property Owner Name:

Signature Date
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APPENDIX 60-3¢D

STATE OF WEST VIRGINIA
VOLUNTARY REMEDIATION PROGRAM
CERTIFICATE OF COMPLETION AND COVENANT

[Applicanr] entered into a Voluntary Remediation Agrecment with the Secretary of the Department of
Environmental Protection, dated (Agreement). The Agrecment was entered o to address

the release of any contaminants at (Site) located at ,in District,

County, West Virginia. The following documents are incorporated as a part of this

Certificate and Covenant:

»  The aApplication dated and the sife assessment submitted with the apphication [IF
APPLICABLE: Also inchide any application amendments]

+ The Agreement dated and modifications 1-[#], dated as follows:

+ A map depicting the Site (Sec Exhibit A)

e A list of the contaminants of concem in cach environmental media for which the Site meets the
applicable remediation standards, and a hist of the remediation standards speeifiedsnthe
Agggement-hive-besnsmet-applicable to each media (See Exhibit B)

+  The finstsepost-Final Report submitted for the Site dated . ssued by a licensed
remediation specialist

s [Ufapplicable:] A description of any mstitutional or engineering controls that were used to
achiove & remediation standard at the Site (See Exhubit C)

o [Ufapplicable:] The land use covenant thet-ede-boseserded for thisthe Site (Sce Exhibit D)

This Certificate of Completion is issucd pursuant to W. Va. Code § 22-22-13 to [dpplicant] in recognition

of the completion of the work required under the Agresment.

Pursuant to W, Va. Code §§ 22-22-K{), 22-22-13, 22-22-14, and 22-22-18, the Secretary of the West
Virginia Department of Environmenta] Protection (hereinafter, “WVDEP™), in the name of and on behalf
of the State of West Virginia, now covenants not to bring any civil, criminal or administrative action or
claim, resulting from or based upon the release or threatened release of contaminants that were the subject
of the Voluntary Remediation Agreement. This covenant shall bar actions against [4dpplicant],
[dpplicant]’s successors and assigns, and those persons identified in W. Va. Code § 22-22-18, from all

public and private claims arising under Chapter 22 of the West Virginia Code or rules adopted thereunder
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in connection with the release or threatened release that was the subject of the Veluntary Remediation

Agreement. This covenant shall not apply to {dpplicant]'s predecessors in title,

CONDITIONS

This Certificate and the covenant it contains are subject to the terms and conditions set forth below:

L

The following conditions, contamed 1 W. Va. Code § 22-22-15, which may cause the Voluntary

Remediation Agreement to be reopened:

a) frauwd was committed in demonstrating attaiment of a standard at the site that resulted in
avoiding the need for further remediation of the site;

b) new mformation confirms the existence of an arca of previously unknown contamination which
contamns contaminants that have been shown to exceed the standards applied to the previous
remediation at the site;

¢) the level of risk iz increased significantly beyond the established level of protection at the site due
to substantial changes in exposure conditions, such as, a change in land use, or new information 1s
obtained about 2 contaminant asseciated with the site which revises exposure assumptions beyond
the acceptable range. This condition applics only where the level of risk is increased by a factor
of at least five or the hazard index exceeds 1, or 10 where multiple systemic toxicants do not
affect the same organ;

d) the relcase occurred after the effective date of this Article on a stis not used for industrial actraty
prior to the cffective date of this Article; the remedy relied, in whole or in part, upon mstitutional
or engincering controls nstead of treatment or remeval of contamination; and treatment, removal
or destruction has become technically and econemically practicable; or

¢) the remediation method failed to meet the remediation standard or combination of standards.

For purposcs of this paragraph, “new information” means any information obtained directly or
indircetly by the Bepastmant-WVDEP from any person after isswance of a Centificate of Completion,
but does not include mformation the Bepartment-WVDEP has received in the application for
partictpation in the Voluntary Remediation Program, including any site asscssment, {foptional-during
asreementlor other nformation available to the Depastment WVDED under the Voluntary
Remediation Program prior to the execution of the Certificate of Completion. Information that does
not qualtfy as now information may be considercd by the Sceretary along with new information if
necessary, to determine whether any of the conditions for reopening sct out in seetionté-of s rule;
W. Va, Codg § 22-22-15, have occurred.
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Where one of the foregoing conditions is found to exist for a portion but not all of the Site, this
certificate and covenant shall continue to apply to all portions of the Site that were wnaffected by the

accurrence of that condition.

To the extent that the Agreement or any of the documents referenced in this certificate impose
obligations that continue after the execution of this certificate, there shall be continued compliance

with such obligations.

This certificate and covenant do not preclude the State of West Virginia from taking any unilateral
action at the Site, under any existing or future statutory authority, to protect human health and the
environment; provided however, in no event shall the State have a right of recovery against
{dpplicant] or any other parson to whom the covenant herein applies to the extent that such nght of
recovery anses under Chaptor 22 of the West Virginia Code, and relates to matters covered by the

Agreement.

This certificate and covenant do not preclude the State from secking recovery of such sums as the

{dpplicant] has agreed to pay WVDEP under the Agreoment.

WHEREFORE, the Secrctary of the Departinent of Environmental Protection, on behalf of the State of

West Virginia, issucs this cortificate and covenant, with all aforementioned privileges, responsibilitics,

conditions and reservations, this dateof _.to [dpplicant].

Sccretary, Department of Environmental Protection
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APPENDIX 60-3DE

LAND USE COVENANT

This 1s an environmental covenant cxccuted pursuant to the Veluntary Remediation and Redevelopment
Act, WestVirginiaW. Va. Code Chapter§ 22-Axtele22-22, and the Uniform Environmental Covenants
Act, West-rgiaW. Va. Code Ghapler§ 22-Ashiele--22B, to restrct the activities on, and uses of, the
following described property:

Street Address;

County:

Tax District {as applicable):
Tax Map:

Tax Parcel(s):

Dreed Bookis):

Page No(s).:

Acres;

Amap is attached as Exhibit A indicating the arca to which specific activity and use Hmitations applv,

[ the area sublect to resiriction 15 g subset of a lareer parcel, provide a survey description fmeies
and bounds) of the restricted area here, or if more than one page, attach as Exhibit B or C.1

The subject property has been remediated in accordance with the Voluntary Remediation and
Redevelopment Act, W. Va. Code § 22-22. [IF APPLICABLE. (Residential/Non-residential) exposure
assumptions were used to cornply with the site-specific remediation standard.] Contammants of concern
that excecd de minimis residential standards by media are as follows;

{Provide list or table of contaminants of concern that exceed de mnimis residential standards by
media (surface soil, subsurface soil,_groundwater), Ifthe number of COCs is exfensive, state, “A list
of contaminants of concern is provided as Exhibit B, C, or D. ™)

The following activities on and uses of the above described propertv may result i sxcessive human
exposure or the release of & contaminant that was contained as part of the remedial action related to this

covenant Therefore the followine activities on and uses of the real property are prohibited:

{fussre-Select from the following list of prohibited activities and/or insert additional prohibited
gotivitios as applicable ]

1. Use for residential purposes, as defined by W, Va, Code § 22-22-2(bb). including. but not himited to.
schools, day care centers, nursing homes, or other residential-style facilities or recreational arcas,
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2. Usc or extraction of groundwater for anv purpose. except for groundwater monitoring and/or
remediation.

3. Excavation, drilling, or penetration [SELECT AS APPROPRIATE: of the ground surface, or XX feet
below the ground surface], unless the following reguirements are met:

a. The activity is conducted by persons qualified and knowledeeable about releasos and exposures

to contaminants known to exist at the site.

b The work is performed in accordance with applicable health and safetv laws and regulations and a
Soil Managemnent Plan developed by a West Virginia Licensed Remediation Specialist or

similarly gualified individual.

¢. The disturbed area is yestored i a manver which assures that an equivalent amount of exposure
controd 1s achieved at the conclusion of the work,

d._ The owner of the real property provides written notice to the West Vireinia Department of
Environmental Protection {WVDEP) of the intent to conduct such work no less than five (3) davs

prior to beginning unless a waiver is sranted by the WVDEP,

¢. At the request of the WVDEP, the owner of the real property provides written evidence

{including laboratory analytical data) showing the affected arca continuss to meet the remediation
standard following completion of the work.

4. Any activity that may interfere with the sroundwater momtoring well network,

5. _Construction of a building without a sub-slab vapor barvier and/or ventilation system adequate to
prevent gxposure to vapors in soil and proundwater, as determined by a West Virginia Licensed
Remediation Specialist or similarly quakificd individual. Alternately, the restriction arca may be
further evaluated by a West Virgiia Licensed Remediation Specialist or similarly qualified

individual to determuine if vapor control is necessary to meet the remediation standard.

[INSERT AS APPROPRIATE. The following sngineering control(s) (depicted on Fxhibit AR have

been mstalled at the property as a part of the remedy and is/are necessary to attain the designated

remediation standard and shall be operated and maintained as necessary fo protect its/their functional
integrity:

[Provide a list of anv engineering controls and g description of any inspection, maintenance, and
operation necessary fo maintain thers. ]

Engineering Control 1:
Enginesring Control 2:

The current owner(s) of record of the property, and the owner contact information:

Property Owner |
Contact Person

Mailing Address
City, State Zip
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Property Owner 2
Contact Person
Mailing Address
City, State Zip

Property Owner 3
Contact Person
Mailing Address
City. State Zip

Any person, including a person that owns an interest in the real property, the state or federal agency
determining or approving the environmental response project pursuant to which an environmental
covenant is created, or a municipality or other unit of local government may be a holder of an
envirommental covenant. The following are all of the kolders of this covenant:

Covenagt Holder 1

Relationship to Property
Mailing Address
City, State, Zip

Covenant Holder 2

Relationship to Property
Mailing Address

City. State, Zip

Covenant Flolder 3

Relationship to Property
Mailing Address

City, State, Zip

The owner(s) of the property shall provide written notice to the Seeretary-efthe-Depastment-of
Environmental Preteettonr WY DEPD within ten (10) days following transfer of a specificd interest in the

property subject to this covenant, changes in use of the property, applieation-or applications for building
permits sesardine-the-preperbe-or proposals for any site work affecting the contamination on the property.
Anv notice regarding transfer of a specified intercst in the property subject to this covenant shall include

the name, address, and contact information for the new owner,

The [evwnests)-or-applisanifsi-cwner(s) shall conduct inspections of the property_ong time per year, no
more than slxtv (60} days bcfm'e or afier the anniversary date of this covenant. Insgecﬂons ghall be
; F idg Exhibi
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Inspection Formn to the WVDEP-BER headquarters in-Charlesten-within thirty (30) days of the
ingpection.

This covenant relieves the applicant and subsequent successors and assigns from all civil hability to the
state as provided under West-VirpiniaW. Va. Code Astiele§ 22-of-Chapter-22 and shall remain in offect
so long as the property complics with the applicable standards in effect at the time this covenant was
issued.

This covenant shall not be amended, modified or torminated except by written mstrument exccuted in
accordance with W, Va, Code § 22-22B-10, by and between the ownar at the tlme of the proposed
amendment, modification or termmnation, and-the Scerctary of the ;

Envirenmentat-Proteetion, WVDEP, or his successor in accordance with regulations promulgated by the
Secretary or his suecessor, and the holders of this covenant. Withm five (3) days of executing an
amendment, modification or termination of this Land Use Covenant, the owner shall record such
amendment, modification or termination with the Clerk of the fCounty} Conunission, and within five (3)
days thercafter, the owner shali provide atruc cop} of the recorded amcndmenf, modification or
termination to the parts ental-Protection- WYDEP.

The admmxstratw:, rr.cord for the envtronmcntal rcsponsc pro; et rcﬂncted in this covenant is maintained

inat the B - WVDEP headquarters and is
entﬂlcd-{»mﬁeﬁt-&i@-%admmﬁ%n%mﬂ-

[VRP Project Nogne, VRP Project Number]

The WYDEPR WWax 2 rrrent-of En otection is granted full right of access to the
property for the purposc of 1mplcmentatlon or mforcemcnt of tlus covenant.

All restrictions and other requirements described in this covenant shall run with the land and shall be
binding upon all holders and their grantees, lessees, authorized agents, employess or persons acting under
their direction or control.

[SIGNATURES APPEAR ON TITE FOLLOWING PAGES]
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IN WITNESS WHEREQF, the following holders have executed this covenant on the dates indicated.

SIGNED: Datc
I , & Notary Public in and for the County of .
State of , do hereby certify that the holder(s) whose (name 1) (names

are) signed above, this day exccuted this document in my presence or this day acknowledged same to be

the true act and deed of said holder(s).

Given under my hand this the day of ,20

My commission expires

Notary Public

[Repeat the Signature and Notary materials as many times as needed. If several holders sign before the
same Notary, their sienatures may be listed together and only one Notgrization, referring to all such
fiolders, will be needed for those signatures.]
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WEST VIRGINIA DEPARTMENT OF ENVIRONMENTAT PROTECTION

Sceretary, Department of Environmental Protection Date
L , & Notary Public in and for the County of .
State of , do hereby certify that

whose name is signed to the writing above as the representative of the agency, has this day exccuted this

document in my presence or this day acknowledged same to be the fruc act and deed of said holder.

Given under my hand this the day of ,20

My commission expires

Notary Public
The Clerk will return the recorded decument to:

Office of Environmental Remediation
Bireeter

WNDBER-BER

601 7" Strect SE

Charleston, WV 25304

{The document must contain the notarized signature(s) of the agency, every holder and, unless waived
by the agency, every owner of the fee simple of the real property subject to the covenant.)

[This covenant, and any amendment or termination of this covenant,
miist be racorded in every county in which any portion of the real property subject to the covenant is
located. For purposes of indexing, a holder shall be treated as a grantee. ]
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TABLE 60-3A

LICENSED REMEDIATION SPECIALIST FEES

APPLICATION FEE rereeer $3500.06

BIENNIAL RENEWAL FEE ... $2400.00

EXAMINATION FEE .ot $2500.00
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Table 60-3B
) . o 3' . @ gl @ EI . .
Residential S .n Industrial R Ground S Migratiente
Soil'#% S8 Soill#4 58 Water242 8 Water
CONTAMINANT CAS No. {mo/ka) {(Mma/kg) {ug/L) Hrgiat
Acetaldehyd 1.2E+01 3.7E+02 2.6E+00

Acetone

6/-64-1

68.1E+04 nc

1.1E+05

Csat

1.4E+04

nc

Acetophencne

2.5E+03 Csat

el

Acrylamide

2.4E-01 C

Alachlor

9. /E+QC o]

6.3E+02

2.0E+00

Aldi

Aldrin

309-00-2

3.9E-C2 C

3.6E+00

9.2E-04

Aniline

1.3E+01

Arsenic

7440-38-2

gws

Atrazine

1912-24-9

2.4E+0C c

1.5E+02

3.CE+0C

gws

el

Baythroid

68359-37-5

1.6E+03 nc

3.2E+04

nc

1.2E+02

nc

Benzaldehyde

100-52-7

1.2E+03 Csat

1.2E+03

Csat

1.9E+03

nc
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— o3 ) o B v 3 _
Residential = g Industrial =] E Ground =] E Migrationte
Soil*4 | Soill4 S8 Water242 Sz ,
CONTAMINANT {mg/kg) (mg/kg) {ug/L)

Benzidine

Benzyl alcohol

nc

nc

nc

7440-41-7

111-44-4

4.5E+04

nc

2.1E+02

nc

2.9E+02

1.9E+04

i shdeimpotnds

Caprolactam

3.1E+04

nc

6.0E+05

nc

9.SE+03

7. 4E+02

Csat

7. 4E+02

Csat

8.1E+02

E

55285-14-8

6.3E+02

nc

1.3E+04

nc

5.1E+01
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. . o3 . o & o & N
Residential 3 g Industrial S E Ground S E Migration-to
Soill4 | Soill% S8 Water242 Sz g
CONTAMINANT CAS No. {mg/kg) (mg/kg) {ug/l)
Chlordane (Technical) 12789-03-6 1.9E+00 c 1.6E+02 c 2.CE+00 gws

Chlorobenzilate

SR

4.9E+00 c

3.2E+02

Chloroethane

nc

Chloromethane

74-87-3

1.2E+02 nc

5.0E+02

nc

1.9E+02

nc

p-Chloronitrobenzene

100-0C-5

6.3+ nc

1.3E+03

nc

1.1E+01

o-Chlorotoluene

9.CE+01

Chromium 111

nc

max

nc

7440-48-4

2.3E+M nc

6.9E+02

nc

6.CE+0C

nc

Cyanide and compounds

74-80-8§

2.3E+01 nc

1.7E+02

nc

2.CE+02

gws

Cyanogen bromide

506-68-3

7.0E+03 nc

2.1E+05

nc

1.8E+03

nc
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— o3 ) o B v 3 _
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Cyclohexanone

108-24-1

Csat

Csat

nc

Cypermethrin

52315-07-8

nc

nc

nc

Dalapon

75-89-0

nc

nc

DDE

72-55-9

Diazinon

nc

nc

nc

Csat

3.8E+02

Csat

6.0E+02

1.2E+00

E

£

5-71-8

9.4E+01

nc

4.0E+02

nc

2.CE+02

nc

S.0E-01

2.3E+01

5.CE+00

156-58-2

1.7E+01

nc

8.1E+01

nc

7.CE+01
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CONTAMINANT CAS No. (ma/kg) (mg/kg) {ug/L)
2 ,4-Dichlorophencl 120-83-2 1.9E+02 nc 3.8E+03 nc 4.6E+01 nc

1,3-Dichloropropene

542-75-6

1.9E+00

9.9E+0

Dichlorvos

1.9E+00

CIOpetgiery

Dieldrin

60-57-1

Diethylene glycel_mcncethyl ether

111-3C-0

3.8E+03

nc

7.3E+04

nc

1.2E+03

nc

43222-48-6

5.1E+03

1.0E+0S

1.6E+03

1.6E+03

21436-96-4

9.4E-01

6.1E+MM

1.3E-01

3,4-Dimethylphenol

95-65-8

6.3E+01

nc

1.3E+03

nc

1.8E+O1

nc

1,2-Dinitrcbenzene

528-28-0

6.3E+00

nc

1.3E+02

nc

1.8E+00

nc
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1,4-Dinttrebenzene

100-25-4

nc

nc

nc

Dinitrotoluene (Technical Grade)

25321-14-6

2,6-Dinitreteluene

606-20-2

1,4-Dioxane

123-81-1

1,2-Diphenylhydrazine

Epichlerchydrin

nc

8.9E+01

nc

2.0E+00

nc

2-Ethoxyethanol

5.3E+03 nc

6 4E+04

nc

nc

Sif Sceteh

Ethylbenzene

100-41-4

6.2E+0C c

2.8E+02

7.CE+02

gW S

107-21-1

1.3E+05

1.0E+06

4.CE+04

Ethylene thiourea (ETU)

96-45-7

5.1E+0C nc

1.0E+02

nc

1.6E+00C

nc
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Residential 3 g Industrial S E Ground S E Migration-to
Soil*4 | Soill4 S8 Water242 Sz ,
CONTAMINANT CAS No {mg/kg) (mg/kg) {ug/l)
Ethyl methacrylate 97-63-2 1.1E+03 Csat 1.1E+03 Csat 6.3E+02 nc

72178-02-0

2.9E+00

1.8E+01

98-01-1

2.2E+02

nc

4.3E+03

nc

3.8E+01

nc

1024-57-3

7 1E-C2

6.2E+00

2.0E-01

1.CE+0C

319-84-6

58-89-9

S.7E-1

4.4E+01

2.0E-01

gws

Hexachloroethane

67-72-1

2.0E+00

S.1E+01

3.3E-01

1,6-Hexamethylene disccyanate

822-06-0

3.4E+00

nc

1.4E+1

nc

2.1E-02

nc
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Hexazincne

51235-04-2

nc

nc

nc

Hydrazine

302-01-2

-Hydroquinone

123-31-9

Isobutanol

78-83-1

Csat

Csat

nc

33820-53-0

nc

nc

nc

Manganese (non-food)

nc

8.0E+04

nc

8.5E+02

nc

ip

Mepiquat

1.9E+03

/.8E+00

2.3E+02

2.CE+0C

1.1E+05

Csat

1.1E+05

Csat

2.CE+04

nc

72-43-5

3.2E+02

nc

6.3E+03

4.CE+01

gws
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Methyl acrylate 96-33-3 1.6E+02 ne 6.6E+02 ne 4.2E+01 nc

SR

6.3E+02

nc

1.3E+04

nc

1.5E+02

nc

101-61-1

75-09-2

5.8E+01

3.3E+03

Csat

5.CE+0C

gws

Methyl methacrylate

2.4E+03

2.4E+03

Csat

1.4E+03

nc

Methy| parathicn

4.5E+00

3-Methylphenaol (Crescl)

108-35-4

nc

nc

nc

Methyl styrene (mixture)

25013-15-4

3.3E+02

nc

3.9E+02

Csat

2.3E+01

nc

51218-45-2

Mirex

2385-85-5

3.6E-G2

3.1E+C0

8.8E-04

Monochlcramine

10588-50-3

7.8E+03

nc

2.3E+05

nc

2.CE+03

nc
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Nickel and compounds

7440-02-0

nc

nc

nc

Nitrite

14797-65-0

nc

nc

Nitrcbenzene

98-95-3

Nitrcfurazone

58-87-0

gt

2-Nitropropane

N-Nitrosopyrrolidine

2.6E

1.7E+M1

o-Nitretoluene

3.2E+00

3 0E+02

85509-18-9

4.4E+01

nc

8.9E+02

nc

1.1E+01

nc

G488

19666-30-9

3.2E+02

nc

6.3E+03

nc

4.7E+01

42874-03-3

1.9E+02

nc

3.8E+03

nc

3.2E+01
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Parathion 56-38-2 3.8E+02 nec 7 BE+03 nec 8.6E+01 nc

5
QuSius

5.5E+01

nc

1.6E+0

nc

nc

1.9E+04

7803-51-2

2.3E+01

nc

7.0E+02

nc

5.7E-01

nc

Polybrominated biphenyls

58536-65-1

1.2E+00

2.6E-03

Arocler 1016

12674-11

Aroclor 1232

11141-16-5

Arocler 1248

12672-25-6

31E-1

2. 7E+01

7.9E-03

11086-82-5

Acenaphthene

83-32-9

4.1E+03

nc

7.0E+04

nc

2.4E+02

nc

Anthracene

120-12-7

2.3E+04

nc

7.0E+05

nc

1.8E+03

nc
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Benzo|blfluoranthene

Benzo[g,h,i

Flucranthene

206-44-0

nc

nc

nc

Propachlor

nc

1.6E+04

nc

2.5E+02

nc

1.3E+03

1.0E+06

1.0E+06

4.CE+05

4.2E+04

1.1E+05

3.2E+03

nc

110-86-1

5.8E+01

6.6E+02

5.3E+0C
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CONTAMINANT CAS No. (mg/kg) (mg/kg) {ug/L)
RDX (Cyclonite) 121-82-4 6.1E+00 c 5.3E+02 c 7.0E-01 C

Selenious Acid

3.9E+02

nc 1.2E+04

nc

9.SE+01

nc

Silver and compounds

3.9E+02

SHEA2E

Sodium azide

26628-22-8

nc

nc

Strontium, stable

7440-24-6

4.7E+04

nc 1.0E+06

max

1.2E+04

nc

2,3,/,8-Tetrachlorodibenzodioxin (TCDD/dioxin)

1746-01-6

©.2E-C8

c 4.7E-04

3.0E-05

gws

1,1,1,2-Tetrachlorcethane

NS

Tetrachlcroethylene (PCE)

127-18-4

Csat

p,a,a a-Tetrachlorcteluene

5216-25-1

2.1E-G2

c 1.4E+C0

5.7E-04

Thiccyanates

varicus

1.6E+01

nc 4 7E+02

nc

4.CE+0C

nc

Toluene

105-88-3

8.2E+02

Csat 8.2E+02

Csat

1.0E+03

gws
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Toluene-2, %-diamine

p-Toluidine

1,2,4-Tribcromcbenzene

615-54-3

nc

nc

nc

2,4,6-Trichloroaniline

634-93-5

nc

nc

nc

1,1,1-Trichloroethane

Csat

Csat

nc

E+03

nc

2 6E+01

nc

96-19

3.3E+C0

nc

95-63-6

6.2E+01

2.2E+02

1.59E+01

nc

©12-56-1

2.7+

1.8E+03

3.SE+00

35

479-43-8

1.6E+02

nc

4.6E+03

nc

3.SE+01

nc
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Vanadium and compounds 7440-62-2 5.5E+00 ne 1.6E+02 nc 1.2E400 nc

s

9.7E+02 nc 2.7E+(03 Csat 4 1E+02 nc 8402

Vinyl acetate

. il 5038
Vinyl chloride (lifetime) 75-01-4 5.7E-C2 c 2.CE+0C 6504

atidetad 1 00 :
Warfarin 81-81-2 1.9E+01 nc 3.8E+02 nc 5.6E+00 nc 55EL3
Gk
Zinc and Compeounds 7440-66-6 2.3E+04 nc 7.0E+05 nc 6.CE+03 nc 3#E+02
Zineb 12122-67-7 3.2E+03 nc 6.3E+04 nc 9.8E+02 nc 2 8E+00
Notes:

Where appropnate, the residential and industrial soil values consider mgestion and dermal exposure to so1l and mhalation exposure to contammants moving from soil to ambient air.

XGroundwater standards promulgated under 47CSK12 are provided, where available. Standards that are unavailable under 47CSR12 are based on a nisk-based methodology that considers
mgestion, dermal, and mhalation exposure arising from the domestic use of groundwater.

3The concentrations 1n this table shall be applied where the exposure pathways described in footnotes +;1and 2-and-3- are the major contributors to risks identified in the site assessment. If other
exposure pathways are 1dentified, the acceptable eentractonsconcentrations shall be determmned only in consultation with the Secretary, considering all exposure pathways, and all other
requirements of the regulations.

4B asis of standard: ¢ — cancer effect; nc — noncancer effect; max — calculated risk-based concentration exceeds maximum possible contaminant level of 1x10° mg/kg; Csat — calculated risk-
based concentration exceeds residual saturation level, gws — West Virgima Groundwater Quality Standards from 47CSK12.

*L.ead — Residential so1l based on Revised Interim Soi1l Lead Guidance for CERCL A Sites and RCRA Corrective Action Facilities (July 1994), U.S. EPA OSWER Directive 9355.4-12.
Industrial so1l based on the U.S. EPA documents Recommendations of the Technical Review Workgroup for Lead for an Interim Approach te Assessing Risks Associated with Adult Exposures
to Lead m Soils (December 1996) and Frequently Asked Questions (FAQs) on the Adult Lead Model (April 1999).
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